Reading # 10
Concurrent Conflicts of Interest 
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Do Prosecutors Get Special Treatment From Bar
Disciplinary Agencies?

Prosecutors are the most powerful public officials in America and have the power to destroy
people's lives. But prosecutors are rarely sanctioned when they break the rules

By Ellen C. Yaroshefsky and Bennett L. Gershman | November 18, 2021




Conflicts of interest:

General rules:

  • “Can’t go against your own client”

  • “Can’t switch sides” 

  (go against a former client in substantially related matter)

[go against = 

      “directly adverse” … repr’n “materially limited”

      ..or take “materially adverse” position (successive)]
Adverse Consequences of conflicts:   
   • discipline

   • damages liability for malpractice

   • sanctions under Rule 11 or similar provisions

   • delay of the client’s cause

   • disqualification 

   • forfeiture of fees 
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Related Quotes
(Reuters) - Bank of America Corp asked a judge to disqualy the
Symbol Friee Change  law firm representing AIG in the insurance company’s $10 billion
AlG 2252 028 mortgage-fraud lawsuit against the bank, alleging a conflict of
e interest by one of the firm's partners.
26
225 Bank of America, in a court fiing, said the lawyer previously
224 defended Meril Lynch & Co and First Franklin Financial Corp,
225 both now owned by the bank, against allegations that they made
o o 222 and s0ld defective morigage loans.
BAC 637 *034  The lawyer is Marc Becker, a London-based partner at Quinn
JPH 3158 +0.54  Emanuel Urquhart & Sullivan. He is no longer working on the

American Interational Group Inc case following Bank of America's

TR ERES objections, the bank said in the filng, made late on Monday.

"Becker's involvement in this case has already tainted these
proceedings,” wrote Marc Dworsky, a partner at Munger, Tolles & Olson, which represents Bank of America
and previously employed Becker. "Quinn cannot be in a position to use defendants' confidential information
‘against them in the future — particularly in  case of this magnitude ™

The bank said the law firm should be disqualified because the AIG case raises allegations similar to those in
the Merill and First Franklin cases. It said Becker's earlier involvement in the AIG case is a "flouting of the
athical rules.”

Calls to Becker and another Quinn Emanuel partner working on the case were not immediately retumed on
Tuesday

AIG, in its lawsuit, accuses Bank of America and its Countrywide and Merrill Lynch units of misrepresenting
the quality of more than 528 billion of mortgage-backed securities bought by the insurance company. and lying
to credit rating agencies about the underlying loans.

The case is American Intemational Group Inc v. Bank of America Corp et al, U.S. District Cout, Southem
Distict of New York, No. 11-06212.

(Reporting by Jonathan Stempel in New York: editing by John Wallace)




Concurrent conflicts (MR 1.7):

General rule:

  • “Can’t go against your own client” →


• repr’n of one = “directly adverse” to another C


• significant risk repr’n will be “materially limited”

Exception:

  • “informed consent, confirmed in writing”

    Plus:

• L “reas believes” can give competent+diligent repr’n


• not prohibited by law


• doesn’t involve opposing claim in same litigation







       or another proceeding

Miscellaneous “conflicts” (MR 1.8):

  • business transactions with clients

  • business interests “adverse” to client

  • using client information to client’s disadvantage

  • soliciting gifts from clients (esp. wills)*

  • literary or media rights*

  • no financial assistance to client*

  • no accepting fees from other than clients

  • no “aggregate settlements”

  • no agmts prospectively limiting malpractice liability

  • no proprietary interests in client’s lawsuit*

  • no sex with clients*

Imputed conflicts—“can’t go against your partner’s client”

Business transactions with clients (MR 1.8(a)
    (business transactions and interests adverse to client)


• terms: “fair, reasonable”;  fully disclosed in writing


• C advised in writing of to seek advice 
            of independent counsel has reasonable oppy to do it  


• C gives informed consent, in signed writing

Matter of Neville 
    • not limited to where L represents C in the deal→ 

• rule grounded in fiduciary duty (continues)

 
• Cs don’t turn confidence off and on

• Cs entitled to full disclosure in all dealings w/ atty

    • Not enough for L to tell C “I don’t repr you in this”) 


• C still might not recognize he’s “in a situation where 

    he must protect himself”

So..

    • What’s a lawyer required to say for ‘full disclosure’?


• fully explain divergence of interest btwn L and C


• explain need to seek independent legal advice


• detailed expln of risks & disadvantages of deal to C

In short, to avoid discipline, even if C is not a “client,” 

L must give C essentially everything that he’d get for C 

if C were the “client” of L in the transaction

Gellman v. Hilal

ETHICS

When are personal relationships with opposing counsel conflicts? New ABA ethics opinion weighs in

BY DAVID L. HUDSON JR.
OCTOBER 7, 2020, 10:08 AM CDT

Lawyers’ personal relationships with opposing counsels may create a conflict under the ABA Model Rules of Professional Conduct, according to a new ethics opinion from the ABA’s Standing Committee on Ethics and Professional Responsibility.

Model Rule 1.7(a)(2) prohibits lawyers from representing a client if there is a significant risk that the lawyer’s representation will be materially limited by a personal interest of the lawyer.

Comment 11 to Model Rule 1.7 specifically identifies such a personal interest as when a lawyer is “closely related by blood or marriage” to opposing counsels. In such a case, the attorneys cannot handle the client’s case unless each client has given informed consent confirmed in writing.

Formal Opinion 494, released Wednesday, explains that other personal relationships—aside from marriage—can create a conflict for lawyers. The opinion analyzes three categories of relationships:

1. Intimate relationships

2. Friendships

3. Acquaintances

An ABA press release on the opinion is here.

Lawyers in intimate relationships with other opposing counsels or lawyers who are close friends with opposing counsels must disclose such relationships to their clients and often must obtain the informed consent of clients confirmed in writing, or they cannot represent the client, according to the opinion.

Intimate relationships

The opinion notes that “changing living patterns” suggest that more people may be living in the same household with “arrangements that do not correspond to traditional categories.”

“Lawyers who cohabit in an intimate relationship should be treated similarly to married couples for conflicts purposes,” according to the opinion. This includes those who are married, engaged to be married, or in “exclusive intimate relationships.” In these instances, lawyers must disclose the relationship to their respective clients and may not represent the clients unless each has given informed consent confirmed in writing.

Friendships

As for friendships, the opinion says those “may be the most difficult category to navigate.” Close friendships with opposing counsels should be disclosed to clients, according to the opinion. These include friendships in which the lawyers exchange gifts at holidays, spend time routinely at each other’s home, or vacation together with their families.

However, opposing counsels who were once law school classmates or who once practiced together but don’t see each other regularly ordinarily do not have to obtain clients’ informed consent and may not have to even disclose the relationship to clients.

“In sum, opposing lawyers who are friends are not for that reason alone prohibited from representing adverse clients,” according to the opinion. “The analysis turns on the closeness of the friendship.”

Acquaintances

The third category discussed are acquaintances. The opinion describes such relationships as those in which individuals see each other at gatherings, such as a professional organization or a church, but don’t feel “a close personal bond.”

“Lawyers who are acquaintances of opposing counsel need not disclose the relationship to clients, although the lawyer may choose to do so,” according to the opinion.

The opinion concludes by explaining that lawyers should examine the nature of the relationship to see whether it is one close enough to require disclosure and client consent, ending with a practice tip: “Disclosure may even be advisable to maintain good client relations.”

Simpson v. James 

Elements to recover in malpractice:

 
  • A duty to plaintiff (atty-client Rship)

  • A breach of the duty

  • Breach proximately caused P’s injury

  • Amount of damages 
Attorney-client relationship?

     Enough to support jury verdict, namely:

• firm had repr’d Ps before the sale 

  
• firm continued to repr them 

in tax and estate matters after the sale

  
• James advised P she was getting a “good deal”

but .. “never gave any advice” 

           never charged for time”

Held: Evidence of negligence was enough for jury
Things that could have been done:

 
• put lien on the corp assets (as well as the stock)

• make sellers beneficiaries of insurance policies

• disclose buyer’s desperate financial condition

• pursue the insurance proceeds for seller
Malpractice—Basic Elements


• attorney-client relationship 

• negligence or breach of contract


• a proximately caused loss to client


• but-for causation (“case within the case”)

Who is a Client? 

   When “circumstances” make it reasonably

     foreseeable that the advice will be relied on 

    (that a “reasonable person” would rely on the advice)

Negligence: Ordinary care and diligence that a

      reasonably prudent attorney would exercise

   


     • research (?!)




     • legal opinions & interpretations 

Relevance of legal ethics rules

• Majority:

• rules = evidence of standard of care


• Minority:
     • violation of the rules = negligence per se

     • violation → rebuttable presumption of negligence

            • the rules are totally inadmissible


Breach of Fiduciary Duties:
  • no professional negligence is required 

  • no injury to client’s case is required (fee forfeiture)

    Duty of Care → ordinary classic “malpractice”

    Duty of Loyalty → breach of fiduciary duty

Ways a lawyer might breach fiduciary duty to client:

 • Conflict of interest

 • Capturing or diverting a business opportunity

 • Using confidential client information (C’s disadv/L’s adv)
 • Subverting agent of client to work agn client’s interests

 • Taking any other unfair advantage of client (Tante











     v. Herring).

. Fee Forfeiture and Disgorgement
    • some courts: forfeit all

.   • some courts: forfeit only fees accruing after the breach occurred

    • some courts: amt depends on “facts and circumstances of the case”

Successive conflicts (MR 1.9):

General rule: 

 • “Can’t switch sides” (can’t go against former client) →


• in same or substantially related matter


• new C’s interests = materially adverse to former C’s

Exception:

   • former C gives informed consent, confirmed in writing

Lawyer “switches sides” by switching firms:

 Just as

  • you can’t go against your own former client:


• in same or substantially related matter


• new C’s interests = materially adverse to former C’s

So also, if you move to a new law firm, you:

  • you can’t represent any client against 
a client of your former firm:


• in same or substantially related matter


• new C’s interests = materially adverse to former C’s


• if you acquired conf’l info material to the matter

And also: 

     • your whole new firm is disqualified..

..can’t represent a client against a client

                       that your old firm had while you were there:

• in same or substantially related matter 


• if you shared confidences in prior firm 


• if you share confidences in new firm (irrebuttable?)

Ergo, the “analysis” (as per Cromley):


• same or substantially related matter?


• shared confidences in prior firm? [rebuttable yes]


• shared confidences in new firm? [(ir)rebuttable yes)]

Therefore, if migrating L has confidential info re case:

    • most would disqualify new firm from taking other side

    • Cromley allowed new firm to “screen” new L

“Screening”

      • instructions to other attys re L’s recusal

    • ban on information exchange

    • prohibited access to files & information on case

    • locked case files w/ keys to a limited few

    • secret codes on computers 

    • prohibition on sharing of fees from the litigation

( employed as soon as ‘disqualifying event occurs’

“Other factors”:

   • size of firm

   • likelihood of contact btwn “tainted” & litigating attys

   • firm’s reputation for honesty and integrity

       ( DistCt must “find as a fact” that the “safeguards 

did shield effectively”
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An lilinois lawyer has been disbarred by the state supreme courtfor misrepresenting his income on his
child's private school financial aid applications, in orderto qualiy for §22,830 in assistance over an
‘approximately four-year period.

In addition to providing falsified copies of his tax retums to the Francis W. Parker School in Chicago, Bruce
Paul Golden also “understandaby offended” most members of the hearing panel, it noted in an earlier
report by refusing to provide requested information and “antagonistic, sometimes rude” conduct, recounts
Forest Leaves, a suburban news publication. Golden worked for more than 20 years at McDermott Will &
Emery.

A previous ABAJournal.com gives further details and links to the linois Attorney Registration and
Disciplinary Commission report A 1998 llinois Appellate Court opinion concerning a lawsuit brought by
Golden against HcDemott gives details of hs legal career

“The llinois Supreme Court disbarred him in a brief Nov. 19 order (PDF).

Asecurities lawyer, Golden had worked at McDermott Will & Emery for 21 years and been a capital pariner
for 10 when he was expelled in 1991 Golden graduated from Harvard Law School in 1969.




http://www.abajournal.com/news/article/ex_biglaw_partner_who_lied_on_childs_school_financial_aid_applications/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
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ANew Jersey lawyer has been censured for taking food and drinks from a blind refreshment stand vendor
without paying for the items.

The now-retired lawyer, Elwood John Walzer, had claimed the vendor was cantankerous and didn't like to
make change. Walzer said he ook the items when he had nothing smaller than a 520 bil and and then paid
Iater the New Jersey Law Journal repors. He later paid the vendor 51,200, although the items were valued
ataround $100,

The New Jersey Supreme Court agreed with a Disciplinary Review Board opinion (PDF) that censure was
appropriate

Walzer was a lawyer and regulatory officer for the Department of Human Senvices. He was caught on a
suneillance camers in the fall of 2007 taking food and beverages atleast 14 times. He was not criminally
prosecuted

Additional coverage:

Legal Profession Blog: “Stealing From Blind Vendor Draws Censure™
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ASouth Florida attomey has been temporarily disbarred, by consent, after allegedly using obscene.
Ianguage, groping a flight attendant and carrying a 7-year-old child down the aisle while the plane was
aitbome—nearly htting the child's head on an exit sign—two years ago as a passenger aboard a
‘Southwest Airines fight.

John Hichael Moody, 45, will not be able to practice for ive years under the agreement. He earler pleaded
uiltyto a federal criminal charge of inimidating or assautting a fight attendant on an aircraft concering the
June 11,2007 incident and was sentenced to a four-month prison term, reports the South Florida Sun-
Sentinel.

He could not be reached by the newspaper for comment.
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“The liinois Supreme Court has agreed to a three-year suspension for a solo lawysr who pleaded guityto a
misdemeanor count of prostitution and failed to disclose her ilegal work history on her bar application.

Reerna Nicki Bajaj, 28, of Sycamore, Il was suspended by consentin an order issued Friday. The petiion
alleges the prostitution accurred between 2008 and January 2011; Bajaj received her law license in
Novernber 2010 after graduating from Norihern llinois University College of Law.

Accorting to a petition filed by the linois Attorney Registration and Disciplinary Commission, Bajaj
identified herself as *Nikita" in ads posted on AdulFriendFinder com. She performed sex acts with two men
who answered the ads, the IARDC alleges, one ofwhich resulted in a June 2012 guily plea. But Bajaj
denied sver exchanging sexfor money in swor testimony in the sthics cass in September 2012

The IARDC says that testimony was false. The commission also alleges that Bajaj failed to disclose
information on her bar application, including:

« She didn't isclose her
names.

ikita" alas in response o a question asking if she had ever been known by other

« She didn't disclose her employment as a prostitute in respanse to a guestion aboutjobs she held inthe
last10 years

« She answered no when asked about possible miscanduct
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From a clients point of view, the diflerence between hiring a lawyer and an escortis the certainty that
the latter will getyou off




http://www.abajournal.com/news/article/lawyer_convicted_of_prostitution_is_suspended_ethics_officials_say_didnt/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
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Aformer Alabama judge accused of paddiing defendants has been disbarred.

Former Judge Herman Thomas of Mobile County was disbarred Monday afer a closed hearing, report the
Associated Press, the Press Register and WKRG. Thomas is currently campaigning for state senator.

“Tony McLain, general counsel of the Alabama State Bar, said there was evidence that Thomas paddied
inmates and that he talked to inmates without attoreys present, the Press Register story says. According to
HeLain, Thomas testified that he did spank five young men for discipline, but none of them were criminal
defendants in his courtroom.

‘Thomas' lawyer, Robert“Cowboy Bob” Clark, said he plans to appeal

Jurors acquitted Thomas last October on some charges related to the spankings, and a judge threw out
other charges after the jury could not reach  consensus. The charges included sodomy, sex abuse and
‘assault Prosecutors had claimed Thomas paddled defendants in exchange for leniency. Thomas' attomey.
had argued he shouldn't be convicted on the word of 11 convicted felons.
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The lowa Supreme Court has reprimanded a West Des Hoines lawyer for fiing a bankruptcy bief that was
Iargely copied from @ publishied aw review article.

The court rejected a recommended suspension of up to six months for the Iswyer, Peter Cannon, the Legal
Profession Blog reports. The opinion found that ‘massive early verbatim copying of a published writing
without atribution” does amount to an ethics violation. But the court said  reprimand was appropriate since
Cannon had owned up o the copying, refunded fees charged for the brief and paid another lawyer to gt up
to speed on the case

Cannon's copying came to light after a bankruptey judge noted that his brief seeking disqualification of 3
Iawer and a reply brief were “of unusually high quality the lowa Supreme Court opinion says. The judge
asked Cannon to certfy that he was the autnor. Cannon responded by disclosing the copying to the court
his client and the bar association.

‘The judge found that Cannon had copied 17 out of 19 pages of legal analysis in the inital brisf and a long
citaion string in the reply brief. He then ordered Cannon to refund fees charged for preparing the briefs and
to retur to law school for a legal ethics course.

I his disciplinary hearing, Cannon testified that he had conducted research and analyzed 32 bankers boxes
of documents in preparation for the disqualificstion motion, but he became time-pressed when the briefs
were due.
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Itmay have seemed like a good idea at the fime. But Indiana attomey David Schalk's attemptto discredit an
informantin a methamphetamine case against his client by proving that the informant was st dealing
drugs apparently id notturm out 3s anticipated.

“The Indiana Court of Appeals has now afirmed Schalk's conviction for attempted possession of marijuana.
Itresulted from the lawyer's effots to et up a drug buy with the informant, and then inform police, the court
‘explains in a written opinion (PDF).

‘Schalk, who handled his own appesl pro se, argued that no crime occurred because he was acting only to
defend his client, did not take possession of the drugs (nor, he says, did anyone believe he ever intended
to) and acted just as police officers and prosecutors do when seting up a sting.

However, a defense atiomey is not on the same footing s law enforcement officers, the appeals court said,
pointing to what it described as statutory exceptions that protect government agents, but not private lawyers,
‘and attomey ethics rules requiring lawyers to follow the Iaw when representing clients

“Schalk asks that we recognize an exception to culpability under a criminal statute for a defense attomey
who arranges a drug buy to discredit a witness against his client attrial. This we cannot do, the court
wiites,

Under both statutory and case law, It should be abundantly clear that an attomey cannot resort o ilegal
‘means in orderto obtain a favorable disposition for his client,” the opinion says, cifing a 1979 decision by
the Indiana Supreme Courtin the Matter of Mann. “This is not a close case.

“The material facts are undisputed and fully supportthe frsl court's judgment of conviction. Schalk has not
‘shown reversible error.”

Reached by the ABA Journal, Schalk said he intends to seek  further ruling from the Indiana Supreme
Court.

In 3 statement about the appellate opinion posted on his website, he says the court mischaracterized his
‘arguments, which center on what he describes as a dearth of statutory law and regulations inthe state.
‘seting parameters for conducting a “controlled buy.”

‘While his actions “might possibly have constituted a criminal offense in some jurisdictions, such as states
with regulations and safeguards for controlled buys, wites Schalk, he was “completely within his rights” in
Indiana to conduct his clients defense as he did.

His website also includes links to the appellant's brief (PDF), appellee's response brief (PDF) and the.
‘appellants reply brief (FDF) in the court of appeals case.

Hat ip: Legal Profession Blog.




http://www.abajournal.com/weekly/article/defense_lawyers_effort_to_discredit_informant_by_arranging_drug_buy_gets_at?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email 
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Abankruptey lawyer fighting ethics charges in Connecticut maintains that clients who want good
representation may be better offifthey are in a romantic relationship with their lawyers.

Zenas Zelotes is appealing a disciplinary panel recommendation that he be presented to the superior court
for disciplinary action based on his relationship with a woman he represented in a divorce case, the
Norwich Bulletin reports. He argues that a ban on intimate relationships with clients is counterproductive
‘and unconstitutional.

“This is aggressive judicial paternalism versus freedom of association,” Zelotes tells the Norwich Bulletin

‘The Connecticut Law Tribune reported on Zelotes' case earlier this month. The disciplinary panel said the.
evidence was insufficient that Zelotes' relationship with the woman was sexual. (Zelotes had admitied that
the relationship was ‘intimate” but denied itwas sexual ) Butthe panel found nonetheless that the
“burgeoning romantic and inimate relationship® materially limited the representation.

Accordingto the disciplinary panel, Zelotes explained why he thought an intimate relationship with dlients is
ot problematic. “When you are representing someone you have love and affection for, you're going to work
twice as hard and there’s no question about it Itis not a detrimentto the relationship,” Zelotes reportedly
‘said.“My advice to a woman going through a divorce s, find a competentrial lawyer and make him your
boyfriend.”

Zelotes told the Norwich Tribune that the disciplinary panel report was “replete with errors™ and he's willing
totake the issue all the way to the U.S. Supreme Court.

Zelotes was previously in the news for fiing ethics ethics complaints against more than 500 lawyers who
paid a bankruptcy website for client leads. Zelotes tells the Norwich Bulletin he has moved to Pennsyivania
“for love” and has been representing his fiancée for five years. He also challenged a bankruptcy law barring
Iawyers from counseling clients to take on more debt




http://www.abajournal.com/news/article/lawyer_argues_clients_who_have_relationships_their_lawyers_get_better_repre/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email 
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Alawyer from Zanesville, Ohio, has been suspended
after a security camera live-streamed an apparent
sexual interaction with a client to coutthouse
deputies

Lawyer Biian William Benbow was suspended for
two years, with one year of the suspension stayed,
in a July 12 decision by the Ohio Supreme Court
The Columbus Dispatch has a story, and Court
News Ohio has & surmrmary.

Benbow had admitted to mistepresenting the extent
of his relationship with the client and the nature of
the coutthouse contact before stipulating to ethics
violations. The state suprere court said &
suspension was wartanted because of the
inapproptiate sexual relationship with the client "and
& course of dishonest conduct involing multiple false
denials and lies under oath. "

Weedezign/Shutierstock. com.

The streamed incident occurted in Decernber 2014 in a conference room at the Coshocton Caunty Coutthouse. The
video shows Benbow moved his chair next to his client, and then placed his file and a winter coat over his lap.
Together they placed the woman's hands under the coat and she fondled Benbow through his clothing for the next
eight minutes. The incident ended when Benbow received a phone call

The client met Benbaw after  sherif's interview about the incident. He checked her phone and patted her down to
make sure she wasn't wearing a wire. Benbow then told the client to retain separate counsel and blacked all
communications with her

Benbow had developed a relationship with the clisnt, whorm he initially represented in a 2014 child visitation
proceeding, before a final decision was issued in the case. They exchanged sexual texts and Facebook messages,
and had agreed to delete any communications immediately after receiving thern. Benbow, however, had saved seven
digital photos of the client to his computer.

Benbow represented the woman again when the father of her child sought to modify child visitation orders. The
courthouse incident occurred after a court hearing in the case

Benbow had no previous disciplinary history and he submitted about 40 letters vouching for his good reputation,
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Disciplinary authorities have sanctioned a Michigan attorney by suspending his license to practice for 180
days after a string of sensational allegations, including that he offered clients a “couch of restitution” to pay
offtheir legal fees.

An opinion released Nov. 23 by Wichigan's Attorney Discipline Board (PDF), upholds a lower-level finding of
‘misconduct against the lawyer.

As the Legal Profession Blog notes, the lawyer had pleaded guily to a misdemeanor assault and battery
charge in 2001, butfailed to report the conviction to the bar.

Disciplinary authorities leamed about the conviction when a former client filed 3 requestfor an investigation
ofthe attomey. According to the board opinion, the client reported the incident after she engaged in sexual
‘activity with the lawyer, but received 3 bill for legal services anyway.

‘And more than one client complained to authoriies that the lawyer had offered them the “couch of
restiution” in exchange for legal senvices

“The board opinion notes, “The high degree of similarity of these separate accounts established
respondents system of making sexual overtures to female clients who were seeking legal assistance ina
‘domestic matter. These overtures occurred during a discussion of his legal fees ”

‘The lawyer in question, who's been the target of previous discipline, has denied the allegations and
‘explained that he didn' report the conviction because he thought prosecutors had done that and because it
had been later set aside.

By upping the discipline to 180 days, the disciplinary panel ensures thatthe lawyer being sanctioned will
have to undergo filness proceedings before being reinstated.

“Taking into consideration the range of professional misconductin this case, we conclude that protection of
the public, the courts and the profession requires that respondent be suspended for a suficient period of
time to ensure that he is not permitied to resume his standing as a member of the profession unless he is
‘able to establish his finess by clear and convincing evidence.” the opinion states.

Hattio: Leaal Bloa Watch.





Malpractice—Basic Elements


• attorney-client relationship 

• negligence or breach of contract


• a proximately caused loss to client


• but-for causation (“case within the case”)

Who is a Client? 

   When “circumstances” make it reasonably

     foreseeable that the advice will be relied on 

    (that a “reasonable person” would rely on the advice)

Negligence: Ordinary care and diligence that a

      reasonably prudent attorney would exercise

   


     • research (?!)




     • legal opinions & interpretations 

Relevance of legal ethics rules

• Majority:

• rules = evidence of standard of care


• Minority:
     • violation of the rules = negligence per se

     • violation → rebuttable presumption of negligence

            • the rules are totally inadmissible


Breach of Fiduciary Duties:
  • no professional negligence is required 

  • no injury to client’s case is required (fee forfeiture)

    Duty of Care → ordinary classic “malpractice”

    Duty of Loyalty → breach of fiduciary duty

Ways a lawyer might breach fiduciary duty to client:

 • Conflict of interest

 • Capturing or diverting a business opportunity

 • Using confidential client information (C’s disadv/L’s adv)
 • Subverting agent of client to work agn client’s interests

 • Taking any other unfair advantage of client (Tante











     v. Herring).

. Fee Forfeiture and Disgorgement
    • some courts: forfeit all

.   • some courts: forfeit only fees accruing after the breach occurred

    • some courts: amt depends on “facts and circumstances of the case”
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