Attorney-client Privilege (evidentiary):

• communications, 

• between attorney & client, 

• in private, 

• about matters not publicly known, 

• for purpose of seeking or 

rendering legal advice, and 

• not in furtherance of crime or fraud

 Duty of confidentiality (ethical):

  Model Rules (MR 1.6):

       • All information

       • relating to the reprn
              • whether acquired 
before, during or after reprn 
              • no reqt of client request that info be 

held “inviolate” or be embarrassing,

detrimental (L isn’t to speculate)

        • no general permission to reveal a client’s 

intention to commit a crime

        • May reveal (if L reasonably believes necessary):  

  • to prevent reas certain death, substl bodily harm

  • to prevent client from certain crimes, frauds 

         (reas certain substl injury to financial, propy interests)

  • to prevent, mitigate or rectify …

  • to secure legal advice about compliance with MR

  • self-defense (and collection of fee)

         • to comply with law or court order. 

Legal Ethics and Destruction of Evidence 

General rules:


• L has no general duty to volunteer relevant facts

          (MR 4.1 cmt 1)


      (but cf. civil “discovery” duties → a very broad exception) 


• L has duty to keep info relating to reprn confidential

   (MR 1.6)

• Not unethical to advise the client to hide or destroy evidence when it is not unlawful to do so.

  (cf. MR 3.4)

In other words, 

     • L may help C’s interests within the bounds of the law
     • If law doesn’t require persons to provide evidence 

 against themselves, there’s no ethical obligation to do it.

The laws on destruction of evidence (briefest summary)

    • No general law making it illegal to destroy “evidence”

      (= everything)

    • Many statutory provisions apply under specific circums:


• subpoenaed evidence
 


• Federal: 


     • pre-subpoena if: 

• relevant to pending criminal investigation or case



• the intent in destroying the evidence is “corrupt” 

(= to disrupt a possible future proceeding)



• corruptly “concealing” evidence  § 1512(c)(1)


• state laws are variable:


     • New York: 

• It’s a crime to “alter, destroy or conceal 

evidence knowing it is about to be produced in an 

official proceeding or a prospective official 

proceeding. Penal Law § 215.40(2) 

• Held: a violation if a proceeding, though not yet 

pending, may “readily be contemplated.” People v. 

Nichols, 417 N.Y.S.2s 495 (1st Dept. 1979)
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Lawyer who told client to destroy cellphone
SIM card is acquitted of obstruction charge

POSTED OCT 15, 2014 07:44 AM CDT
BY DEBRA CASSENS WEISS

A prominent Cincinnati criminal defense
Tawyer who told her client to destroy his
cellphone SIM card was acquitted Tuesday
on a charge of obstruction of justice.

Federal prosecutors had argued lawyer
Mary Jill Donovan likely knew that her drug
client was being investigated when she told
her client to destroy the SIM card, the
Cincinnati Enquirer reports. The defense
had argued, however, that Donovan told
her client to destroy the card because she
wanted to eliminate text messages of
legally protected attomey-client

Image from Shutterstock.

1] conversations
8|1 SIM stands for *subscriber identification module” and identifies a phone number
tothe wireless carrier. Donovan testified she was aware that cellphones.
Wwest (57| sometimes have evidentiary value, but she hadn't considered that when she told
her client to destroy the card, according to previous coverage by the Cincinnati
Enquirer

Federal jurors reached a verdict by 10 am. Tuesday after returning from the holiday weekend, the
story says. They began deliberating at 3 p.m. on Friday.




http://www.abajournal.com/news/article/lawyer_who_told_client_to_destroy_cellphone_sim_card_is_acquitted_of_obstru/?utm_source=maestro&utm_campaign=weekly_email&utm_medium=email&job_id=141015AZ 
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Phillip Russell

Re: Defense Turn-over Duty (Real Evidence)
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Judge OK'd warrant to search public defender’s office
over evidence dispute in theft case
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A misdemeanor retail thefl case in Ohio ended earler this month when the defendanttook a plea and was
sentenced to the 64 days he had already served awaiting trial.

Butthe Hamilton County case st reverberates with both the prosecution and the defense, due ta an
evidence dispute thatled to a judge approving a warantto search the public defender's offce, reports the
Cincinnati Enquirer.

Atissue was a store security video. The assistant public defender got a copy, but police didn't askfor it atthe
time of the thefl and the store soon erased it When the Cincinnat prosecutor's office asked the public
defender's office for a copy, the request was denied.

Rules only require the defense to tum aver evidence it intends to intraduce attrial’ aw professor David
Singleton of Noriher Kentucky University told the Enquirer."Ifyou dont plan on using something-as you
shouldntwith material that incriminates your client-then thers is no dutyto tur it over. Peaple may not like
i, butthose are the rules of our adversarial system

However, 3 municipal courtjudge granted a search warrant sought by city prosecutor Charlie Rubenstein
"You canttake evidence and hide it he told the newspaper.

‘The evidence disputs ended with a guity plea on May 7 by Terrance Jones, 43, who had been accused of
stufing §200 worth of candy into his pockets. The search warrant at that point hadnt been executed and
Rubenstein tore itup. He nsists twas proper, the Enquirer reports,

However, Singleton and public defender Ray Faller said the search warrant potentially could have a chilling
effect in other cases.

‘Defense atiomeys cant do their jobs." said Singleton, "unless they are able to freely investigate the case
without concem that they may have to later throw their lient under the bus "

Updated at 12:01 p.m. 1o fix 2 ypo.




http://www.abajournal.com/news/article/judge_okd_warrant_to_search_public_defenders_office_over_evidence_dispute_i/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
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Acquitted In-House Lawyer Warns of the
‘Criminalization’ of Law Practice
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Anin-house lawyer acquitied on charges of obstructing a government agency's inquiry told lawyers on
Monday that she leamed an important lesson during the ordeal

“If you're going to wiite letters to agencies,” Lauren Stevens said, “have your outside counsel sign them.
Corporate Counsel has a story on the speech and the Wall Strest Journal Law Blog has an interview with
‘Stevens, who has refired from her position as associate general counsel at GlaxoSmithKline.

‘Stevens was acquitied last year on charges that she withheld documents from the U.S. Food and Drug.
Administration in ts inquiry into possible off-abel marketing o the antidepressant Wellbuin

‘Stevens told the Law Blog the case represents a new era. I think the criminalization of the practice of law is
here, and | don'tthink if's necessarily going away,” she said. “The government wil continue to be
‘aggressive in looking atin-house counsel.”

‘Afederaljudge acauitted Stevens in the middle of her il 1ast year, citing the fact that she had refied on
‘advice from outside counsel in withholding material from the U.S. Food and Drug Administration that was
requested but not subpoenaed. The judge said Stevens should not have been charged.

Stevens told a mesting of the Association of Corporate Counsel on Monday that GlaxoSmitnKine agreed o
‘cooperate inthe FDA probe, and assembled a legal team of in-house lawyers and the outside firm King &
Spalding.

Stevens said outside counsel drafted the response but she signed the documents because of fears that if
“we fronted the law firm to the FDA, it would raise 3 red flag.”

During the speech and inthe Law Blog interview, Stevens talked about other lessons leamed. Among therm:
Take accurate notes of mestings because they could provide exculpatory information. And remember that
the notes could be used against you.

“Although you think what you are writing will never see th light of day, you should wite 3 ifyou might need
to defend it on the front page of the New York Times,” she told the Law Blog. | wouldn't putin any personal
‘musings or statements that could be subject to interpretation.”




http://www.abajournal.com/news/article/acquitted_in-house_lawyer_warns_of_the_criminalization_of_law_practice/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
Perez case:
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2 Leading Lawyers Face Unusual Ethics Case re
Claimed Conflict in Representing Corp. and Workers
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Two leading corporate lawyers in Portland, Ore. are awaiting the results in an unusual legal ethics case,
pursued a decade afer the fact, concerning a claimed conflictn their representation of a corporate client
and its employees in a securities matter

Bames H. Ellis, 72, a relired pariner of Stosl Rives, and pariner Lois O. Rosenbaum, 62, who followed Ellis
‘as head of the renowned northwest regional law firm's securifies practice, went to tal last month in a legal
ethics case brought by the Oregon State Bar. It contended that the two attorneys, while representing Fiir
Systems Inc. in a shareholder suit and subsequent investigation by the Securities and Exchange
Commission, helped protect the corporation by blaming employees the two lawyers purportedly
represented, too, Williamette Week reports.

‘The Portiand Business Journal linked to copies of the disciplinary complaints against Elis (PDF) and
Rosenbaum (PDF) when it published an article in 2010 about the legal ethics case being filed.

‘The lawyers declined to comment when contacted by Willamette Week.

Intestimony atthe 12-day ethics trial, the two said they had done nothing wrong, full disclosing potential
‘conflicts and making sure those who wanted outside counsel got outside counsel. However, working
together in a joint representation helped those involved better defend themselves by sharing information,
they said.

“We didnt favor one client over another,” testified Ellis. “In my mind, itwas a perfect marriage of interests for
s to representthe employees attheir intenviews and be able to share that information with the former
officers that might have liabilty for past acts *

He told the Portland Business Journl at the time the complaints were filed that “a lawyer cannot effectively
represent a company i the lawyer cannot appear for the company's employees. Ifhatis the bar's position,
thatis a new concept that has no support in the rules of professional conduct™

Rosenbaum testified atthe ethics tial that she felt the bar inquiry was ‘incredibly unfair” and hadntfocused
‘on determining the truth of what happened, Wilamette Week reported. She also said the state bar's staff
“didn't understand complex securiies litigation.”

John R "Jack" FaustJr a refired pariner of Schwabe Williamson & Wyatt, served with Elis on the Oregon
‘State Bar Board of Governors in the 1970s.

“Iwould be astonished it Bames Ells did anytning wrong,” he told the newspaper. | can't believe he would *




http://www.abajournal.com/news/article/2_leading_lawyers_face_unusual_ethics_case_re_claimed_conflict_in_represent/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
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To Denounce
Wrongdoers

By BENPROTESS

The Justice Department has a sug-
gestion for banks hoping o avoid crimi-
nal charges: Ratout your employees.

‘Marshall L. Miller, the No. 2 officialin
the Justice Department's criminal divi-
sion, detailed in a speech on Wednesday
how banks would cither earn credit for
‘exposing nefarious individuals or face
chargesfor protecting them.

“ALthe risk of being a e t00 Brook-
Iyn, 'm going to be blunt: If you want
full cooperation eredit, maie your ex-
tensive efforts to secure evidence of in-
dividual culpabilty the first thing you
talk about when you walk in the door o
make your presentation” to the Justice
Department, Mr. Miller, a former fed-
eral prosecutor in Brooklyn, said at the
Global Investigation Review Program
in New York. He then added: "Make
those ‘elforts the last thing you talk
about before you walk out”

The Justice Department’s recent
criminal cases against. Credit Suisse
and BNP Paribas provide cautionary
tales of Wall Street obfuscation, said Mr.
Miller, who offered the first detailed ex-
planation of the reasoning behind those
Cases. In the case against BNP, which
was accused of doing business wih
‘countries lke Iran that are blackisted
by the United States, the banik stalled
the investigation to the point that pros-
ecutors missed the legal deadiime o
charge individuals.

In turn, rather than receive a So-
called deferred-prosecution agreement,
'BNP was forced to plead guilty ina rare
criminal action against a giant global
bank, The charges came on the heels of
O iitv piea by Credit Suisse, which had

Dot it S
ents o hide their wealth overseas.

“Thisis one ofthe lessonsthat should
be drawn from the BNP Paribas and
Credi Suisse cases” M. Millr said.
“Through parentlvel guity pleas and
multibilion-dollar penalties, BNP Pari-
bas and Credit Suisse paid a historic
price not only for their criminal con-
uct, but also for thelr insulation o cul-
pabie corporate employees?” He added
that “th lack of tmely and complete o
operation” — a factor that prosecutors
must weigh when deciding how t0 pro-
ceed with. corporate prosecutions —
was oneofthe "ipping points thatled to
the charges”

“The comments by Mr. Miller reflect
the Justice Department’s renewed in-
terestin charging bank employees rath-
er than just the banks. It 5 a sore sul-
fect for the Justice Department, which
faced vithering crticism from Congress
and from the publicfo not charging any.
Wal Street executives ted t th finan-
cialerisis.

‘The Justice Department has coun-
tered that crisis-era wrongdoing often
‘amounted to recklessor risky belavior,
but not riminal misconduct. Senir ex-
ccutives were far removed from the
frontlnes of fraud, the department has
argued.

In recent months, However, the Jus-
tice Department has pursued actions
against bank employees suspected of
manipulating forelgn currencies. Those
cases are expected to conclude in the
coming months.

“Corporations do not act criminaly,
but for the actions of individuals?” Mr
Miller said n the speech, adding, “The
crimina] division intends to prosecute
those individuals, whether they're sit-
ting on a sales desk o in a corporate
suite”

M. Miler's remarks could provide a
window on the Justice Department’s
plans for proseculing the currency-ig-
Eing investgation, an inauiry that has
Swept up several of the worlds biggest
banks, including Barclays and JPMor-
gan Chase.




NYTimes 9/18/14
A Proposal for Preventing Abuse of Confidentiality:

Proposal for a new paragraph (c) should be added to Rule 1.6, as follows:

(c) It is an abuse of confidentiality for a lawyer, in any proceeding or matter, to pursue a strategy or design of selectively revealing information when the lawyer has and claims a duty to protect other information without which the revealed information would be misleading or deceptive on any issue of material fact.

Rationale: To preserve the core benefits of confidentiality while preventing the detriments and abuses that can occur.

Proposal for new language at the end of Rule 1.2(d), as follows:

… , nor shall a lawyer attempt to assist a client to avoid any legal burden that is called for, or gain any legal benefit that is not provided for, by the substance of the law as applied to the facts that the lawyer believes (or, at least, believes that the client believes) actually occurred.

Criteria of Honest Lawyering:

A lawyer shall not assert or advocate any matter as “fact” unless the lawyer believes it to be true or, at least, the lawyer believes that the client honestly believes it to be true.

A lawyer shall not attempt to obtain for a client any legal advantage (or avoid any legal disadvantage) that is not warranted by the substance of the law applied to the facts that actually occurred.

In a world of honest lawyers, the scoundrel may be at a disadvantage, but that does not mean lawyers should become scoundrels in order to compensate. 

Honest lawyers should not become dishonest just so the guilty can have the help of counsel in asserting a false defense.
Reading # 6

No-contact Rule

No-contact Rule:

Concerns:


● Possible overreaching


● Interference with attorney-client relationship


● Uncounseled disclosures 










Rule 4.2 cmt. 1

Abuses that no-contact rule is meant to prevent:

● getting damaging admissions

● learning facts/getting documents that harm opponent

● winning concessions or opponent’s “true position”

● learning other sides strategy, conf’l info; wk product

● weakening opponent’s resolve

● disparaging opposing lawyer to his client
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Sheriff Mike Carona
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Sheriff Mike Carona
Inadvertent Disclosure of Privileged Information:
Federal Rules of Evidence: 

   Inadvertent disclosure of privileged documents

( does not automatically waive the privilege

( Indeed, it almost never does as long as:
( disclosure is inadvertent, 

( reas. steps were taken to prevent disclosure, 

( prompt reas. steps taken to rectify error
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Lawyer’s Lament: Pressure to Review 80 Docs
an Hour, for $23 an Hour

5y Debra Cassens Vieiss

A contract lawyer's complaint about a directive to review 80 documents an hour is raising questions about
whether quantity sacrifices qualty.

The lawyer. who was being paid about 523 an hour for the document review project, told the blog
Temporary Attomey that the directive was in this e-mail: ‘Please pick up the pace. They are expecting you
to do about 80 docs an hour and all of you are less than haf that. Changes will be made soon if this does
not change asap”

Legal Blog Watch noted the blog post and questioned whether any thoughtful review can be done amid
pressures to reiew about one document a minute. “Mandates like the one in the e-mail above force
choice: Get fired o perform a woefully deficient review.” Legal Blog Watch says

‘Commenters to the Temporary Attomey post told of even more onerous requirements. One said the
pressure to wark faster comes because outsourcing companies are willing to do the same job more
cheaply. billng by the document rather than the hour

Related coverage

ABA Journal: “Down in the Data Mines™




High-Profile Skadden Litigator Goofs, Sends Private E-mail to Reporters

Posted Feb 21, 2008, 07:03 am CST 
By Debra Cassens Weiss 
Updated: Well-known litigator Sheila Birnbaum of Skadden, Arps, Slate, Meagher & Flom believed Mississippi Attorney General Jim Hood used a press release and newspaper column to mischaracterize a recent confidential settlement with her client State Farm, and she said so.

Her opinion was intended to circulate in an internal e-mail, but instead she sent it to more than a dozen reporters, the Associated Press reports.

“This is so over the top,” she wrote in the e-mail. “Can we ask that he be held in contempt of court for misrepresenting a settlement agreement and order of the court?”

The settled suit involved allegations that Hood had violated an agreement to drop his criminal investigation of the insurer’s handling of claims involving Hurricane Katrina. Terms of the settlement earlier this month were not disclosed. But Hood recently said in a newspaper column that State Farm’s allegations “were shown to be false” and then made the same assertion in a press release.

Birnbaum told AP she was embarrassed by the goof. “I’m embarrassed that I pressed the wrong button,” she said. “That e-mail shouldn’t have gone out.”

Lawyers, you may want to consider deleting reporters' names from your e-mail address book. Birnbaum's misdirected e-mail is the second by a lawyer to make headlines this month. A lawyer at Pepper Hamilton in Philadelphia reportedly sent an e-mail referencing settlement negotiations that apparently involved Eli Lilly & Co. to New York Times reporter Alex Berenson. The message was intended to reach co-counsel Bradford Berenson of Sidley Austin.

A hat tip to the Wall Street Journal Law Blog, which posted the story.

Updated at 7:45 a.m. to include a reference to the Pepper Hamilton misdirected e-mail incident.
    What should a recipient lawyer do?

 ▪ refrain from examining the material 

 ▪ immediately notify the sender

 ▪ then what ??? 

Rico v. Mitsubishi Motors
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http://federalcriminaldefenseinvestigator.blogspot.com/2009/11/court-deputy-lifts-papers-from-defense.html

Google search on: 

  Maricopa deputy takes documents from defense attorney’s table
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Pa. Jail Taped Inmate Calls to Counsel, Sent
Some to Feds, Lawyer Says

5:14 pm COT

By Martha Neil

‘Adding another jurisdiction to those in which defense lawyers have previously accused offcials of
improperly recording inmate phone calls to their legal counsel, Federal Public Defender Lisa Freeland says
in an e-mail this week to the Allegheny County defense bar that this has been happening at their local jail.
too

Allegheny County Jail officials apparently may have accidentally included some inmate-counsel
‘conversations in recordings of jailhouse calls routinely sent to prosecutors. because a revamping of the
phone system—iwhich is not supposed to record calls to lawyers—inadvertently eliminated some legal
numbers from the do-not-record lst, reports the Pittsburgh Post-Gazette.

However. Freeland says federal prosecutors to whom such recordings were sent did not alert defense
Tawyers and have only "begrudgingly” cooperated with her investigation. the newspaper reports. Her e-mail
says she was alerted to the problem only when an assistant federal defender inadvertently received an e-
mail that documented a federal prosecutor's receipt of a recording of a jailhouse conversation. In the e-
mail. the prosecutor said he hadn' listened to the call

US. Attomey Mary Beth Buchanan says in a writen statement to the newspaper that her offce has never
requested any attomey-client communications between defendants and their counsel. "Any.
‘communications that have been inadvertently received by this office have not been reviewed.” she
‘continues. adding that such incidents are "extremely rare "

Freeland, however. contends that the U.S. Attomey’s office should have done more to notify defense
‘counsel of such disclosures of prvileged material

“You would think a well-trained AUSA who receives attomey-client calls from the jail (knowing they are not
to be recorded and/or divulged) would, the very first time it happened. report it to a supenisor. contact the
jail and say. ‘Stop sending me those calls’: notify defense counsel: and tum over the recording.” she
wiites. "Nane of those things happened here ™

In an effort to resolve the situation, the American Civl Liberties Union has armanged a meeting early next
week vith Freeland and Allegeny County Solicitor Michael Wojcik. He tells the newspaper that he takes
the attomey-client privlege between defenders and their lavyers very seriously and pledges to fix any.
problem that may have led to inadvertent disclosure of confidential communications

Earlier related coverage:
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Secret Snitches: California case uncovers long-standing practice of planting jailhouse informants

By Lorelei Laird

May 1, 2016, 04:10 am CDT
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Scott Dekraai. AP Photo.

Angry about a child custody dispute, Scott Dekraai armed himself with three handguns, drove to the beauty salon in Seal Beach, California, where his ex-wife worked and opened fire. The two-minute rampage in October 2011 left eight people dead and one injured, making it the worst mass shooting in Orange County history. Within an hour, Dekraai was pulled over by police and confessed. Numerous witnesses, including a survivor, could testify that he was the shooter. There was no reason to think that convicting him would be difficult.

Nonetheless, Dekraai’s attorney contends, prosecutors decided they wanted some insurance—so they planted an informant in the cell next to him at the 
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Court Deputy Lifts Papers From Defense Attorney’s File

Split intensifies over prosecutors’ ethical disclosure duties

BY DAVID L. HUDSON JR.
OCTOBER 2, 2019, 8:30 AM CDT

States remain split on whether a prosecutor’s ethical duties for disclosures in a criminal case should extend beyond their constitutional obligations set by the U.S. Supreme Court. Most recently, the Tennessee Supreme Court vacated a formal ethics opinion from its Board of Professional Responsibility that determined a prosecutor’s ethical duties were more expansive than those required under the Supreme Court’s decision in Brady v. Maryland (1963).

Tennessee Rule of Professional Conduct Rule 3.8(d), which is identical to the ABA Model Rule, determined: “The prosecutor in a criminal case … shall make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal.”

This obligation differs from the holdings in Brady and subsequent cases, such as Giglio v. United States (1972). In those decisions, the court carved out a rule finding that prosecutors violate the due process clause of the 14th Amendment if they withhold evidence from the defense in criminal cases that, if disclosed, likely would have been material to the outcome of the case.

Many states have grappled with the perceived or at least possible dissonance between Brady requirements for prosecutors in the criminal law context and the requirements of the rules of professional conduct. Some jurisdictions—such as the District of Columbia—have ruled that the standards are not the same and that the ethics rules often require prosecutors to disclose more evidence than would be required under the Brady line of cases. Courts in California, Texas and North Dakota have reached similar conclusions. The ABA Ethics Committee in its 2009 Formal Opinion 09-454 agreed that the ABA Model Rule 3.8(d) mandate was broader than Brady.

However, other jurisdictions—such as Colorado, Ohio, Oklahoma, Wisconsin and Louisiana—have interpreted their ethical rules as being co-extensive with the Brady line of cases. The Tennessee Supreme Court mirrored the more restrictive interpretations, finding the state’s rule 3.8(d) should be “co-extensive in scope with a prosecutor’s legal obligations under Brady.”

DIFFERENT STANDARDS

In its 2018 ethics opinion, the Tennessee Board of Professional Responsibility determined that “[a] prosecutor’s ethical duty to disclose information favorable to the defense is broader than and extends beyond Brady,” following ABA Formal Ethics Opinion 09-454, which determined the standard is “more demanding than the constitutional case law, in that it requires the disclosure of evidence or information favorable to the defense without regard to the anticipated impact of the evidence or information on a trial’s outcome.”

But after the Tennessee Board of Responsibility issued its ethics opinion, the U.S. attorneys for the Middle, Eastern and Western Districts of Tennessee requested the board to reconsider and rescind the opinion. The board appointed a committee to review the opinion. That committee recommended the opinion remain in place. (see rest of article in files)
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