Reading # 2


Note: When a Problem appears below under a specified Model Rule, be ready to state in class what precise words or phrase(s) in the applicable Model Rule or Comment provide a basis for answering the questions raised. 

Basics of the Professional Relationship: Competence 
Model Rule 1.1 (Competence) 
1. Jordan Robert is a lawyer who’s had over 40 years experience, all in the area of corporate and securities law. One of Robert’s corporate clients has asked Robert to represent him in a house closing. Robert has never done a house closing in his life. May Robert properly accept this assignment? 

2. Helen Gavin recently graduated from law school and has just passed the bar. She has no experience in any area of law practice whatsoever. One of Gavin’s college friends has asked her to represent him in a house closing, which Gavin has never done. May Gavin accept this assignment?

3. While Jordan Robert was on a business trip with one of his clients, the client was arrested for DWI. Even though Robert had never done a DWI case or even practiced criminal law, he had little choice but to stick with his client and accompany him to the police station. While Robert was calling around trying to find experienced local counsel, his client asked him numerous questions: The client wanted to know, should he cooperate with police at all? Should he allow blood to be taken? Should he tell the police what he had to drink that evening? Are the police telling the truth when they say “it will ‘go easier’ for you if you don’t make it harder for law enforcement to do its job”? What should Robert do? Should he try to give legal advice in response to these questions from his client? 

4. What basic skills are all lawyers expected to have?

5. Marla Fenton is a criminal defense lawyer and she frequently represents people who seem, on the available evidence, to be thoroughly guilty of the crimes charged. Nevertheless, through a variety of techniques (objections to evidence, skillful cross-examination, etc.), Fenton is sometimes able to get an acquittal or, at least, to create enough doubt that the prosecution offers a very attractive plea deal. Fenton maintains that, in order to maintain her objectivity, she never asks the client whether he or she “did it.” On the contrary, she makes it crystal clear that she does not want to know.  Is Fenton’s mode of practice in compliance with MR 1.1? See comment 5.

Model Rule 1.3 (Diligence) 
6. Lawyers often become very busy and have trouble completing their client’s matters on a timely basis. If no actionable “malpractice” occurs, is this a true ethical problem, or just a client-relations problem? 

Ethical Duties of Competence; Supervision (20-21):

1. Gerald Wisznick is a very busy lawyer with a number of matters. He has a big case that he has been expecting to settle; but it hasn’t and it’s been set down for trial next week. Meanwhile, Wisznick is getting pressure from one of his other clients who wants to nail down an important business deal that has been in protracted negotiations. A meeting with the other side on this deal is scheduled for tomorrow morning, but Wisznick has been distracted all afternoon by calls on several other matters that also need urgent attention. He gets home late and tired, and he still hasn’t reviewed the draft contract that the other side sent earlier that day. He decides to look at it on the commuter train on his way to the meeting in the morning. Unfortunately, however, the train is full and Wisznick doesn’t get a seat, so he’s not able to review more than the first 3 pages of the 20 page draft. He hopes he can wing it. He has in the past. What he fails to notice is the absence in the new draft of a routine but crucial clause relating to financial representations by the other party. Because of this blunder, Wisznick’s client lost a large amount of money. Does Wisznick have to worry about being disciplined for his incompetence?

2. Should the other lawyer report Wiznick? Is it “incompetence to make one mistake? See Model Rule 8.3(a) and cmt.1.

3. Lawyers will often say they see other lawyers act incompetently “all the time.” A lawyer is required to report other lawyers’ violations of the Rules. Why do you suppose discipline for incompetence does not occur more often?

4. Is discipline necessary in cases like Wisznick’s? Can’t the free market do the job just as well or even better? What if the meeting that Wisznick was unprepared for was a meeting with the district attorney, and the purpose was to discuss the case of a defendant in a criminal case, say, a person facing up to 40 years in jail. Are you confident that the market works well in these cases? 

5. Suppose that Wisznick has a law partner, Marge Pressler. Can she also be disciplined for Wisznick’s incompetent handling of the negotiations? See Model Rule 5.1.

6. Can Wisznick’s firm be disciplined?

Reading # 3

Elements of the Client-Lawyer Relationship: Agency

Model Rule 1.2(a) (Allocation of Authority Between Lawyer and Client)

1. As between the lawyer and the client, which matters are primarily for the lawyer to decide?

2. What decisions should the lawyer leave to the client, in general and in particular?

Let’s look at this objectives/means distinction in terms of some examples:

1. Walter Dougherty has been retained to represent Fred in a dispute with Fred’s neighbor, Conrad. The dispute is over the location of the property line. Fred wants Dougherty to: 

a. file an action seeking possession of a certain boundary strip.

b. take a deposition of Conrad’s wife.  

c. have Conrad’s wife undergo a psychological evaluation. 

d. make a motion for summary judgment.

e. reject any settlement of less than $10,000. 

f. put a lien on Conrad’s house that will prevent him from selling it

Does Dougherty’s attorney-client relationship with Fred require him to do any of these things?

2. Grimes is arrested and is charged with assault. He wants to plead not guilty. His lawyer advises him to plead guilty, saying the prosecution’s case is very strong and the deal offered by the prosecution is a good one. Can the lawyer override Grimes’ foolish decision to reject the prosecution’s offer?

3. At his trial, Grimes insists on testifying on his own behalf. His lawyer is convinced that he will make a terrible witness and will be easily impeached because of his criminal record of prior assaults. He wants to make a “tactical” decision that Grimes not testify. Whose decision controls?

Binding the Client:

1. Tim Jevons was suing Collins for personal injury. He told his lawyer that he would settle for anything over $150,000 “but not a dime less.” The lawyer later received a settlement offer of $145,000 from Collins’ lawyer. It was described as a “final offer” and, based on his experience with Collins’ lawyer and personal injury work generally, Jevons’ lawyer believed it probably was. Also, he was concerned that some of his evidence might not stand up in court. He accepted the offer. Who as between lawyer and client has the right to decide whether this offer should be accepted? See Model Rule 1.2(a). Does it follow than that Jevons is not bound by the settlement that his law agreed to?

Vicarious Admissions (53):

1. While trying to negotiate a postponement of a deposition in the Collins case, Jevons’ lawyer stated that his client was returning from dinner at the Riverside Wine Bar when the accident in question occurred. Collins lawyer would now like to introduce this statement in court as evidence tending to support a conclusion that Jevons was driving drunk at the time of the accident. Now, however, Jevons vigorously denies that he was at the wine bar for dinner but says that he had only been there for lunch, many hours before the accident, and that he has witnesses to prove it. In fact, he was driving home from a 36-hole round of golf when the accident occurred. Can the statement of Jevons’ lawyer be introduced against Jevons in court? Is it “binding” on Jevons, so that he cannot use evidence to show that he had not been at the wine bar for dinner?

Procedural Defaults (p. 53)

1. True or false: The rights guaranteed by the Constitution are considered by the courts to be inalienable and sacrosanct, so courts will insist on such rights even if the defendant’s lawyer overlooks the procedural obstacles that the state has placed in their way.

Agency (p. 48)

“A litigant chooses counsel at his peril.” Boogaerts v. Bank of Bradley (quoted p. 49)

1. Do lawyers have a professional duty to speak up when they see an opposing lawyer perform incompetently? 

Suppose a lawyer makes a serious mistake (say, commits a clear tactical blunder, or leaves an essential clause out of a document or a court paper). Is there any sort of legitimate expectation that the other lawyer or a judge who notices the mistake should say or do something to prevent great harm or injustice? That is, do the people responsible for providing justice in our society have any responsibility to step and in prevent clueless bunglers from making the system fail?

Consider: Is it right that the client should be left to suffer the consequences of the lawyer’s mistake when other lawyers are standing silently by watching the harm being inflicted? 

Most important: Aren’t judges supposed to deliver ‘justice’? Seriously: What do we pay them for?
In considering the following cases, ask: “What is our goal here”—what is the goal of the so-called “justice” system? 


● to make sure people get a fair shake?


● to properly assign “blame” when things go wrong (for example, blaming the client for the lawyer’s bungling)?

Taylor v. Illinois (49):

1. What did Taylor’s lawyer do that created a serious problem for Taylor, and what was that problem?

2. Was Taylor a “party” to his lawyer’s tactic of not revealing the witness’s identity in advance? Why then was Taylor held responsible for the consequences? 

3. If a client is bound by his lawyer’s tactical actions, why shouldn’t lawyers be required to get their clients’ approval for such actions?  

4. Why, then, should the client be bound by the lawyer’s tactical decisions, if the client may have had no voice in deciding them?

5. Let’s concede that, as a practical matter, the adversary system requires that clients be bound by debatable tactical decisions (such as whether to cross-examine government witnesses, how to cross-examine, whether to put certain witnesses on the stand, etc.), but isn’t attorney misconduct in another category? Does the adversary system require that lawyers be unfettered to engage in misconduct?

6. Why not deter misconduct by applying punitive sanctions against the attorneys who engage in it, instead of their clients? Why wouldn’t that be enough?

Suppose we turn this situation around: Should the state be bound if the prosecutor commits a violation of the rules—for example, by failing to provide Brady (exculpatory) evidence?

Bakery Machinery & Fabrication v. Traditional Baking, Inc. (51):

1. On what basis did defendant Bakery Machinery (BMF) move to vacate the default judgment?

2. On what ground did the court deny the relief that BMF requested?

An attorney’s inexcusable neglect is not an “extraordinary circumstance” (!)—reqd to reopen jgmts

3. Does the court have no concern about the plight of the defendant, unconcerned that it is leaving defendant it without a remedy even though the defendant has been very badly treated by the legal system?

4. So, all was well then? The defendant could recover its loss from Hinterlong’s malpractice insurance, so no harm done?

COTTO v. UNITED STATES

993 F.2d 274 (1st Cir. 1993)

[This case was brought for damages suffered by a small child who caught his hand in a conveyer belt operated by an employee of the United States Department of Agriculture. The district court dismissed the complaint for failure to prosecute, and the plaintiff appealed.]

We are not unsympathetic to plaintiffs' plight. It appears that a young boy suffered severe injuries; that at least one federal official believes the boy's claim should be compensated; and that, as matters stand, plaintiffs have quite likely been victimized by a series of blunders on their lawyer's part (for which they may have a claim against him). But in our adversary system, the acts and omissions of counsel are customarily visited upon the client in a civil case, … and we see no legally cognizable basis for departing from this well-established principle here. On this poorly cultivated record, we cannot say that the district court abused its discretion in refusing to reopen the final judgment. 

We do not believe, however, that the lawyer's conduct should go unremarked. A judge has an abiding obligation to take or initiate appropriate disciplinary measures against a lawyer for unprofessional conduct of which the judge becomes aware. See ABA Code of Judicial Conduct Canon 3(D)(2) (1990). We are of the opinion that plaintiffs' counsel's handling of this matter before the lower court raises serious questions from start to finish. We therefore direct the district judge to review the record, conduct such further inquiry as he may deem appropriate, and take or initiate such disciplinary action, if any, as is meet and proper, the circumstances considered.

[Dismissal Affirmed.]

1. Did the court knowingly inflict an “injustice” in this case? Would such a thing be even definitionally possible—isn’t whatever the courts do considered “justice” by definition? 

Consider this case: A land developer is suing several members of a local zoning board who denied him a desired “variance.” Two of the board members are local small-business owners. The credit they need for their businesses is very crimped because of the liability “overhang” of the lawsuit. A third member of the board has been rejected as a co-signer on his daughter’s student loans, so she may have to drop out of college. If the developer’s lawyer would just move on the case, and get it going one way or the other, a great load would be taken off these people. As it is, however, the lawyer piddles around and not much happens. Meanwhile the board members are left hanging in the wind. Their attorney suggests a motion for “dismissal for failure to prosecute.” Do you think such a motion would be fair—or should somebody tell the developer that he’d better get his lawyer and lawsuit going before he gets Cotto’d out of court?

Redux: In considering the above cases, ask: “What is the goal here?”—what is the goal of the so-called “justice” system? Justice? Or something else? 

Once again: Aren’t judges supposed to deliver ‘justice’? Seriously: What do we pay them for?
Other Agency Responsibilities:

Confidentiality in Agency Law (p. 54; Model Rule 1.8(b) and 1.9(c))

1. If lawyers have a duty a confidentiality under agency law, why do you suppose it’s necessary also to have a Model Rule on the same subject (actually, several Model Rules? Hint: What is the normal remedy for violations of the Rules? What’s the normal remedy for breach of agency duties?  

Fiduciary

1. What does it mean to say that a lawyer is a “fiduciary” for the client? (See first paragraph of subsection “4. Fiduciary” on p. 54.

2. Consider the lawyer, James Smith, who found himself under investigation for illegal drug use. He agreed to used a secret recording device to help the police get evidence against a former client. Did he violate the fiduciary duty that lawyers owe clients? Why not? What rule (which you should have just read) did he almost certainly violate, however? See Peo. v. Smith, 778 P.2d 685 (Colo. 1989) (Smith was suspended for two years.).
Model Rule 1.2(c) (scope of representation)

1. Policies written by the Farley Insurance Co. require Farley to provide counsel when its policyholders are sued on auto accident claims. Farley has retained Clara Burton to represent DeWitt, who is being sued by another driver. In reviewing the evidence, it becomes apparent to Burton that DeWitt, who was also injured in the accident, may have a malpractice claim against Dr. V.T. Armantrout, who provided radiology services to DeWitt immediately following the accident. Does Burton have an obligation to pursue this possible malpractice claim for DeWitt?

2. C wants to retain L to handle a zoning matter, but L says I’m busy, can’t take you. C insists, and L says ‘I’ll give it quick look for you,’ but not intending to do anything beyond a quick look. Any problem here? See cmt. 7.  Also see MR 1.8(h)

Duty to Inform and Advise (55):
Nichols v. Keller (55):

1. What kind of legal action was Nichols v. Keller? What was the problem with the quality of Fulfer and Keller’s representation here?

2. What kind of claim had Nichols retained the firm of Fulfer and Keller to pursue?

3. Can a lawyer be liable for malpractice just because she fails to advise a client on legal matters and issues that the client never even asked about? After all, nobody can think of everything. Suppose Nichols didn’t have a will. Would Fulfer and Keller be liable for malpractice for not asking Nichols whether he had a will, and then for not suggesting he make one if he didn’t? What is the standard here?

4. So what’s the test of what the lawyer “should” anticipate, and “should” advise the client about even if the client doesn’t ask?

5. Does this case allow a lawyer any way of limiting his or her responsibilities to the client? What if Fulfer and Keller just wanted to be a plain-vanilla workers’ compensation “mill,” grinding out workers’ comp claims, one after the other, without constantly getting bogged down in unrelated consultations? What if they didn’t want to have to spend a lot of extra time with clients, which would cut down their own productivity, push up their fees, force them to learn new stuff, etc. 

The Client’s Right to Know (57):

1. Blythe called Greene to see if he could get a postponement of a deposition in a personal injury case. Blythe represented the plaintiff in the case and Greene represented the defendant. “By the way,” said Greene, just before they hung up, “my guy says he’ll give you $25,000 right now, and we can take care of this thing; we’d never need that deposition at all. What do you think?” Blythe said the offer was preposterously low—his client had actual medical outlays of more than that already. Does Blythe incur any risk if he does not promptly tell his client about the offer? (See also MR 1.4, cmt.2)

2. Suppose Blythe doesn’t tell his client about the settlement offer and, eventually, the jury comes in with a verdict for the defendant in the case. Does Blythe then have an obligation to tell his client that, prior to trial, he’d received a settlement offer of $25,000 but turned it down? (See p. 76 re informing client of a conflict of interest)

“In a Box” (58)

1. Is there any reason why lawyer Zagott cannot tell her client Marsh what her partner, Chin, has learned about Endicott Press? See MR 1.6.

2. Can the firm continue to represent Jennie Marsh without giving her this crucial bit of information? See MR 1.4; MR 1.7(a)(2)

3. Why doesn’t it help for Chin just to not tell Sally? See MR 1.10(a).

Terminating the lawyer-client relationship (p. 72)

1. Over the years, Harkin has represented Greene on a variety of legal matters. With one or two exceptions, for special situations, Greene has never used any other lawyer. At a dinner party, Greene told Harkin about a situation he had with the local city government. A city truck had scraped the side of one of Greene’s warehouse buildings, doing substantial damage. The next day, turning this story over in his mind, Harkin realized that Greene would likely lose his claim against the city unless he filed a “notice of claim” very promptly. Greene had not asked Harkin for advice on this; it was just a dinner-party story. Does Harkin have any obligation to speak up? See cmt. 4 to MR 1.3.

2. In what situations is is a lawyer required to withdraw from representation under Rule 1.16? Under what circumstances is a lawyer permitted to withdraw? May a lawyer withdraw “for any reason or no reason”?

3. When the professional relationship ends, who is entitled to the files on the matter? (93)

{End of Reading # 3}
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