Reading # 6

Improper Intrusions in Others’ Lawyer-Client Relations

Communicating with another lawyer’s clients (p. 75-78)

1. Patricia Denton represents Kenneth, He’s the defendant in a personal injury suit brought by his sister after she slipped on a toy at Kenneth’s house. Kenneth says his sister doesn’t want to be “unreasonable” about a settlement, but her lawyer, Phil Newmeyer, is a real pain and seems to be pressing for every possible advantage. Denton figures Newmeyer is trying to maximize his contingent fee. Anyway, Kenneth, has tried several times to talk to his sister, but he just can’t quite explain some of the technicalities. Denton has gotten a green light from Kenneth’s insurance company for a generous settlement, and both she and Kenneth are convinced that the whole thing could be quickly resolved—if only Denton could talk to Kenneth’s sister for a few minutes. Any problem with Denton giving the sister a call? See Rule 4.2.

2. Kenneth’s sister is perfectly willing, even eager, to talk to Denton in order to speed things along. Can Kenneth’s sister waive her right to have her lawyer present when talking to Denton? What should Denton do if Kenneth’s sister calls up Denton to talk about the case? See Rule 4.2, cmt 3.

3. If Denton decides not to talk to Kenneth’s sister directly, can she do so through Kenneth, by carefully prepping Kenneth with things to say, arguments to make, and strategies for getting his sister to divulge crucial information out, maybe helpful in weakening the sister’s case?

4. Suppose the defendant in a personal injury case is an attorney and he’s representing himself? Could he talk directly to the plaintiff about the case?

5. Ken Crosby, a building contractor, came into Denton’s office and said he was being hounded by a local hardware dealer to pay an account on which he owes a substantial amount. Ken explains that he’s had recent cash-flow problems as a result of a couple of slow paying customers of his own. Denton realizes that the dealer’s tactics are probably violating the Fair Debt Collection Practices Act. Her first response is to call up the hardware dealer and tell him he’d better lay off. Can she ethically do so?

Testers (p. 85)

1. If a lawyer uses “testers” to obtain evidence, does that raise issues under Rule 4.2? How?

2. Some courts have suggested that the use of testers does not entail the kinds of abuses that the no-contact rule is meant to prevent.  But is that true? What are the abuses that the rule is supposed to prevent? See p. 77 bottom.

3. Weren’t the lawyers in the Gidatex case (described at 85-86) not merely violating Rule 4.2 but using deceit and trickery to boot? See Rule 8.4. How did the court justify its ratification of such activities?

4. What do you think is the underlying premise of the no-contact rule and decisions under it? That the legal process is a mechanism designed to ferret out the truth? Or that the legal process is a game (something like cards) whose core dynamics would be lost if players were free to sneak peeks at other players’ hands? Why should the right be the lawyer’s right—and not the clients? 

Prosecutor involvement in investigations

1. Would the McDade Amendment (88-89) prevent the application of Rule 4.2 to an Assistant United States Attorney?

United States v. Carona (89):

1. Who was Carona and what was being investigated for?

2. What was the court’s previous stance on “pre-indictment, non-custodial communications by federal prosecutors with represented persons?

3. Is the government allowed to use deception in its investigations?

4.What was the “only relevant factual difference” between this case and the precedents that permitted the use of informants by prosecutors?

5. What did the court make of this “relevant factual difference”? 

6. As a lawyer retained by a person who’s possibly under investigation, what would you tell your client in the light of Carona and the cases like it?

“Something You Should Know” (93)

1. Would the lawyer be permitted to talk to with Linda Yates at all? See Rule 4.2 cmt. 7

2. Would Rule 4.4(a) permit the lawyer to accept the documents that Linda Yates says she has? 

3. Would these documents be treated as “inadvertently sent” under Rule 4.4(b)? See cmt 2.

4.  Suppose the documents had been “inadvertently sent” under Rule 4.4(b)? For example, a misdirected fax. What would the lawyer’s responsibilities be? 

Inadvertent Disclosures (94) 

1. According to the court in Rico v. Mitsubishi Motors (noted 95-96), what should a lawyer do when he or she receives documents that obviously appear to be privileged or confidential?

2. What happens if the lawyer goes ahead and examines or uses the documents?

2. Why not hold attorneys responsible for their own blunders in not taking due care of confidential and privileged documents?

3. Under the Federal Rules of Evidence (95), does inadvertent disclosure of a privileged document automatically waive the priviledge?

4. What’s “metadata” and  how does it fit into this issue?

5. Should a lawyer make it a rule to always remove metadata from documents?

{End of Reading # 6}

ProfResp/Reading # 6 PR Fa15-21
2
September 10, 2021

