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A Lawyer's Creed of Professionalism

(excerpts)
as set out at ABA Tort Trial & Insurance Practice Section

http://www.abanet.org/tips/creed.html

 A. With respect to my client: 
1. I will be loyal and committed to my client's cause, but I will not permit that loyalty and commitment to interfere with my ability to provide my client with objective and independent advice.
2. I will endeavor to achieve my client's lawful objectives in business transactions and in litigation as expeditiously and economically as possible.
* * *

7. I will advise my client that civility and courtesy are not to be equated with weakness;

B. With respect to opposing parties and their counsel: 

* * *
2. I will not knowingly make statements of fact or of law that are untrue.
* * *

11. I will clearly identify, for other counsel or parties, all changes that I have made in documents submitted to me for review.

C. With respect to the courts and other tribunals:
1. I will be a vigorous and zealous advocate on behalf of my client, while recognizing, as an officer of the court, that excessive zeal may be detrimental to my client's interests as well as to the proper functioning of our system of justice;

2. Where consistent with my client's interests, I will communicate with opposing counsel in an effort to avoid litigation and to resolve litigation that has actually commenced.
3. I will voluntarily withdraw claims or defenses when it becomes apparent that they do not have merit or are superfluous.
* * *

9. In civil matters, I will stipulate to facts as to which there is no genuine dispute.
11. I will at all times be candid with the court.

D. With respect to the public and to our system of justice:
1. I will remember that, in addition to commitment to my client's cause, my responsibilities as a lawyer include a devotion to the public good.
* * *

3. I will be mindful of the fact that, as a member of a self-regulating profession, it is incumbent on me to report violations by fellow lawyers of any disciplinary rule;

* * *

5. I will be mindful that the law is a learned profession and that among its desirable goals are devotion to public service, improvement of administration of justice, and the contribution of uncompensated time and civic influence on behalf of those persons who cannot afford adequate legal assistance. 

FROM THE ABA JOURNAL
Putting on a Good Face
There are ways to help the jury see beyond your big client's nasty image

By James W. McElhaney

Angus walked into my office and put two cups of dark mountain roast, a bag of blueberry scones and a letter on my desk. “What do you think of this?” he said.

“I’m in favor of coffee and scones,” I said.

“I think I already knew that,” he said with a grin, “so read the letter.” 


Dear Angus:

I am not a happy camper. I’m a defense lawyer who specializes in representing large companies in employment cases. It’s a part of the practice of law that’s getting tougher—and more disheartening—every day.

For example, a few months ago a federal jury gave a 68-year-old woman a $21 million punitive damages award. My client had let her go (with all the other bookkeepers) when it outsourced their work.

The judge let us talk to the jurors to see why they gave her such a huge verdict. Several of them noticed that one of our documents said the defendant had paid $11 million in interest the same year they let the plaintiff go. The jurors said if we paid that much in interest in one year we could certainly afford $10 million more than that in punitive damages.

***

[T]he jury said that even if she wasn’t a very effective [employee], they felt they ought to “give her something.” And one of the jurors mentioned that the head of Home Depot got hundreds of millions with his pink slip.

It seems like the whole system is totally out of balance. I can see how you can make an appealing case for some poor underdog who has been unfairly pushed around. But how do you put a good face on the big, impersonal business client?

*** I would appreciate your suggestions.

Deeply Distressed in Delaware

After I finished the letter, I said “I remember reading about [this] case. “And Mr. Distressed is not telling you the whole story. There were 22 employees in the department, and all of them were terminated when the company outsourced its bookkeeping.

“But then everyone under 55 years old—all the other bookkeepers—got offers of positions in other departments. “The plaintiff begged for any other job, but they refused to even consider it. They threw her away.”

[WHAT TO DO?]

“So the first lesson,” said Angus, “is try the case you have, not the one you wish you had.

”[Second,] a trial is not a legal puzzle; it’s a morality play. Satisfying the law just gets you into court—it doesn’t win the case.”

“Still, most lawyers tend to be highly legalistic, even when they’re talking to juries,” I said.

“Of course,” said Angus. “It makes them feel special, authoritative.”

“And talk like insufferable twits?” I said.

“Now, Jimmy,” said Angus, “be nice.”

“It seems Mr. Distressed’s biggest problem is he thinks there must be some magic words that will ‘put a good face’ on a big, impersonal client,” I said.

“Jackpot!” said Angus. “He thinks there must be some way—with the right line of talk—that he can make his clients look different from what they really are. 

But the trouble is, the harder you try to make your client look like something he or she or it is not, the more the judge and jury reject you and what you say.

“So the starting point for Deeply Distressed,” said Angus, “is to understand what the ‘real law’ is in employment cases—that is, what jurors think the law ought to be. That’s what will guide their thinking in the morality play of the trial.”


PUT THE OTHER SIDE ON TRIAL

“Next,” said Angus, “no matter what kind of case—or whether you represent the plaintiff or the defendant—you should put the ‘focus of judgment’ on the other side. If you represent the plaintiff, put the defendant ‘on trial.’ If you represent the defendant, put the plaintiff on trial.”

“But in what part of the trial?” I said. “Opening statement? Final argument?”

“The whole trial,” said Angus. “Opening, closing, direct and cross. Of course, you have to introduce the positive evidence about your side of the case, but the basic focus is on the injustice that the other side is engaged in. Either for wronging you or trying to make you pay for something you didn’t do.”

“But why look at it that way?” I said.

“Because the sense of injustice is at the heart of how we make decisions,” said Angus. “We may not agree on what justice requires, much less be able to define it. But we know what injustice is. We know what’s unfair. Even a dog knows the difference between being kicked or stumbled over.”

“So how should Distressed start his opening statements for the defense?” I said. “Say, ‘There are some important points I want to add to what Mr. Reynolds said for the plaintiff’?”

Angus laughed. “No,” he said. “You don’t have to dignify anything the other side says. In fact, my favorite defense opening is to start by saying, ‘Ladies and gentlemen, this is my opportunity to give you what’s called “the rest of the story” ’—a famous technique used by Paul Harvey in his radio broadcasts.

“It tells the jurors that what they’re about to hear is going to change their minds—give them a completely different point of view. And then you proceed to paint a verbal picture with a series of incidents that puts the focus of judgment on the plaintiff.”

“What about final argument?” I said. “It seems to me that when you are trying to paint the picture of an unsatisfactory employee, there may be one or two strong points on your side and then a whole series of little picky points.”

“Right,” said Angus. “And the ‘lowest common denominator effect’ tends to make everything look like it’s minor. Putting too much stress on weak points tends to undercut all the others.

“So here’s one way to handle a list of minor points in final argument: ‘Ladies and gentlemen, I’m going ask you to do something that later on Judge Garvey is going to tell you that you must not do: Forget about more than half of the evidence concerning the conduct of Edna McCormick—showing the kind of an employee she was at Federal Motors. I want you to do that so we can focus on what’s at the heart of our case.

“ ‘First, I want you to forget about the 14 times during her last 12 months with Federal Motors that Edna McCormick just didn’t come to work on Thursdays or Fridays.

“ ‘Second, I want you to forget about how Ms. McCormick hurt employee morale when she wrote a memo to everyone in sales saying that the new management was planning to replace all of them.

“ ‘Third, I want you to forget about Edna McCormick talking to other employees about putting Krazy Glue on the CEO’s toilet seat. Ms. McCormick told you it was just a joke—but someone actually did it.

“ ‘I want you to forget about these things for now so we can concentrate on the impression that Ms. McCor​mick made with the new head of sales.

“ ‘Remember? Five times during Cathy Freeman’s first three months as head of sales, Ms. McCormick told her, “Look, if you want me out of here, all you have to do is give me a golden parachute like you gave Mike Reagan, and I’m gone.”

“ ‘The question is whether this is the kind of player the new coach should have to keep on the team.’ ”

“Wow,” I said. “That really makes the jury identify with your client. Virtually everybody understands the role of the coach in trying to create a winning team.”

Angus smiled.


I am grateful to Pat Maher, Esq., of Fort Worth, Texas, for suggesting this topic. —JWMcE


©2007 ABA Journal
FROM THE ABA JOURNAL
Backlash follows lawyer's celebratory comments about how he won his case

BY DEBRA CASSENS WEISS
JUNE 7, 2022, 11:25 AM CDT

A medical malpractice lawyer who bragged about obtaining a defense verdict, even though a man “was probably negligently killed,” didn’t know that his remarks to colleagues would be recorded.

Now, lawyer Robert L. McKenna III is facing an online backlash after his law firm, Kjar, McKenna & Stockalper, with offices in El Segundo, California, and Huntington Beach, California, briefly posted his speech to its social media page, the Los Angeles Times reports. The video has been downloaded and reposted, including on the Instagram page Torthub.

Commenters were mostly critical. “Absolutely sickening,” wrote one person.

McKenna, a lawyer in Huntington Beach, California, had defended gastroenterologist Dr. Essam Quraishi, according to the Los Angeles Times. Quraishi was accused of inserting a feeding tube that pierced the colon of Enrique Garcia Sanchez, causing his eventual death while he was a patient at the University of California at Irvine Medical Center in Orange, California.

Sanchez was admitted to the hospital with alcohol-related pancreatitis. An X-ray wrongly showed that the tube was in its proper place, but lawyers for Sanchez’s family argued that Quraishi should have ordered a more detailed CT scan.

The Los Angeles Times published several of McKenna’s recorded remarks. The case involved “a guy that was probably negligently killed, but we kind of made it look like other people did it,” McKenna said. “And we actually had a death certificate that said he died the very way the plaintiff said he died and we had to say, ‘No, you really shouldn’t believe what that death certificate says or the coroner from the Orange County coroner’s office.’”

McKenna said the jury reached a verdict for the defense in 26 minutes, which is the fastest defense verdict he ever had. He then invited the partner who tried to case with him to ring a victory bell, and she obliged.
McKenna had told jurors that Sanchez “had a catastrophic injury that ate most of his pancreas,” and “that is not a survivable event.” He had argued that the case was part of America’s “personal-injury machine,” and jurors should disregard the death certificate, which blamed the death on sepsis and peritonitis because of the perforated colon.

McKenna told the Los Angeles Times that his remarks on the video were “ineloquent” and “imprecise,” and he understood why people outside the office might take offense. The remarks, intended as an internal briefing, used “shorthand phrases which might understandably cause confusion for a lay audience unfamiliar with the case at hand and the law in general,” he said.

“I have expressed my apologies to my client, opposing counsel and both the medical and legal communities,” McKenna said.

But his remarks shouldn’t call into question the jury verdict, he said.

The Los Angeles Times also spoke with Jorge Ledezma, the lead attorney representing the plaintiffs. Ledezma said he sees McKEnna’s remarks as “the equivalent of Johnnie Cochran saying, ‘I know O.J. did it, but we got him off anyway.’”

“In my opinion, this is one of the reasons people tend to distrust and even hate lawyers,” Ledezma told the newspaper.

Ledezma plans to appeal based on what he views as McKenna’s “inflammatory closing argument” and legal errors at trial.
COTTO v. UNITED STATES

993 F.2d 274 (1st Cir. 1993)

[This case was brought for damages suffered by a small child who caught his hand in a conveyer belt operated by an employee of the United States Department of Agriculture. The district court dismissed the complaint for failure to prosecute, and the plaintiff appealed.]

We are not unsympathetic to plaintiffs' plight. It appears that a young boy suffered severe injuries; that at least one federal official believes the boy's claim should be compensated; and that, as matters stand, plaintiffs have quite likely been victimized by a series of blunders on their lawyer's part (for which they may have a claim against him). But in our adversary system, the acts and omissions of counsel are customarily visited upon the client in a civil case, … and we see no legally cognizable basis for departing from this well-established principle here. On this poorly cultivated record, we cannot say that the district court abused its discretion in refusing to reopen the final judgment. 

We do not believe, however, that the lawyer's conduct should go unremarked. A judge has an abiding obligation to take or initiate appropriate disciplinary measures against a lawyer for unprofessional conduct of which the judge becomes aware. See ABA Code of Judicial Conduct Canon 3(D)(2) (1990). We are of the opinion that plaintiffs' counsel's handling of this matter before the lower court raises serious questions from start to finish. We therefore direct the district judge to review the record, conduct such further inquiry as he may deem appropriate, and take or initiate such disciplinary action, if any, as is meet and proper, the circumstances considered.

[Dismissal Affirmed.]

Michigan Ethics Committee Opinion Ci-1164 (1987)

A client charged with armed robbery has confidentially admitted the crime to his attorney. The client proposes to call some friends as witnesses at the trial who will give truthful testimony that the client was with them at the time of the crime. Relying on the detectives' notes to help him recall the time, the victim testified at the preliminary examination that the robbery occurred at the same hour and time to which the friends will testify. The client explains the time coincidence by admitting to counsel that he stole the victim's watch and rendered him unconscious so that the victim's sense of time was incorrect when relating the circumstances of the robbery to the investigating detectives. 

Client and lawyer have decided that the client will not testify at the trial.  

The lawyer asks whether it would be ethical for the lawyer to subpoena the friends to trial to testify that client was with them at the alleged time of the crime. 

[The Michigan Code of Professional Responsibility] requires counsel to represent the client zealously. A defense lawyer may present any evidence that is truthful. If the ethical rule were otherwise it would mean that a defendant who confessed guilt to counsel would never be able to have an active defense at trial. 

The danger of an opposite approach is that sometimes innocent defendants "confess guilt" to their counsel or put forth a perceived "truthful" set of facts that do not pass independent scrutiny. Many crimes have degrees of guilt, as in homicide, where the "true facts" go to the accused's intent; something a jailed defendant may not be in a reflective mood to assess. Criminal defense counsel are not sent to the jail's interview room to be their client's one person jury and they certainly are not dispatched to court to be their client's hangman. Our society has made the decision to permit a person charged with a crime to make full disclosure to his counsel without fear that, absent the threat of some future conduct (such as a threat to kill a witness), the lawyer will not disclose the information so provided. 

The role of criminal defense counsel is to zealously defend the client within the boundaries of all legal and ethical rules. Therefore, if the information confidentially disclosed by the client were to prevent counsel from marshaling an otherwise proper defense, the client would, in effect, be penalized for making the disclosure. Such a policy, over a long run, would tend to cause future defendants to fail to disclose everything to their lawyer; the result would be that they would receive an inadequate defense. Such an approach would be fundamentally inconsistent with the implicit representation made to defendants as a part of procedural due process that they may disclose everything to their lawyer without fear of adverse consequences. 

It is the prosecution's responsibility to marshal relevant and accurate testimony of criminal conduct. It is not the obligation of defense counsel to correct inaccurate evidence introduced by the prosecution or to ignore truthful evidence that could exculpate his client. Although the tenor of this opinion may appear to risk an unfortunate result to society in the particular situation posed, such an attitude by defense counsel will serve in the long run to preserve the system of criminal justice envisioned by our constitution. 

[The Michigan Code of Professional Responsibility] prohibits counsel from using perjured testimony or "false evidence," but it is perfectly proper to call to the witness stand those witnesses on behalf of the client who will present truthful testimony. The testimony of the friends will not spread any perjured testimony upon the record. The client indeed was with the witnesses at the hour to which they will testify. The victim's mistake concerning the precise time of the crime results in this windfall defense to the client. 

In CI-394 the Committee reviewed a situation where there were tire marks at the scene of the crime. Defendant, after being charged with a crime, altered the tire treads on his car. An expert witness, retained by the defense, was misled when he examined the evidence of the tire tracks. We there opined that the defense lawyer could not ethically present evidence through an expert witness when the expert's opinion was based upon a set of circumstances where the client tampered with the evidence. To do so would perpetrate a fraud upon the court. The situation with the friends as alibi witnesses in the instant case does not involve tampering with evidence. One cannot suborn the truth. 

We said in CI-634 that it is axiomatic that the right of a client to effective counsel does not include the right to compel counsel to knowingly assist or participate in the commission of perjury or the creation or presentation of false evidence. Thus, where truthful testimony will be offered, it seems axiomatic that a defendant is entitled to the effective assistance of counsel in presenting evidence, even thought the defendant has made inculpatory statements to his counsel. 

Counsel must never be a party to presenting perjury to a court. However, it must be remembered that litigation involves the independent testing by an impartial trier of fact of perceptions of events recalled by human beings. The civil lawyer enjoys the luxury of being able to scrutinize testimony many months before trial by propounding written interrogatories to witnesses and by deposing them on the record before a court reporter. The criminal lawyer does not enjoy this advantage; he goes into the courtroom with, at best, an educated guess at what witnesses for the prosecution may testify and a hope that his own witnesses will not be intimidated into giving testimony different than what he has been led to believe they would. When a witness in a civil case testifies about a daytime event at work he may be expected to have a clear recall of the event. In contrast a witness in a criminal case often testifies about events that occur in the dark of night, diminishing the witnesses' ability to observe. Sometimes a witness will have abused a controlled substance contemporaneous with making his observations, dulling the witnesses' ability to perceive. In practically all criminal cases involving violence the witness is frightened and shocked so that his ability to accurately recall events is affected. Therefore a criminal lawyer must be especially sensitive to the requirement of truthful testimony that Canon 7 places upon him. This burden is more difficult to shoulder than the neat bundle of interrogatories and depositions carried to trial by the civil lawyer. 

It should be mentioned that it is appropriate for the lawyer to discuss these concerns with the client. The lawyer must guard against the natural human reaction in a desperate situation (eyewitness testimony to crime with mandatory prison sentence) to become so enamored of an unique defense opportunity that, in contemplating the small tree, he fails to see the forest. It is the convicted client who does the time, not the lawyer. An alibi defense in the instant case may be foolish; the lawyer has a responsibility to counsel his client accordingly. Defendants in serious criminal cases usually are willing to grasp at straws if their lawyer, by word or deed, suggests there is a chance at acquittal using such evidence. It may be in the best interest of the client not to present the alibi defense and, instead, negotiate for a guilty plea to a lesser offense. That evidence could ethically be presented does not mean that it should be. Obviously if the complaining witness gives positive identification of his assailant and if there is other inculpatory evidence, a jury may give very short shrift to the testimony, however true, of defendant's friends. 

In the glare of the ethical question, counsel should not be blinded to the difficulty of his client's cause. All the evidence should be weighed and evaluated before deciding to go forward with an alibi defense. This thoughtful consideration of the client and his situation is the mark of a lawyer with high standards of integrity, appropriate discretion, and absolute honesty. 

Abuse of Confidentiality and Fabricated controversy:

Two Proposals
by John A. Humbach

(excepts)

II. Fabricating Controversy

Nothing operates more certainly to create or to foster popular prejudice against lawyers . . . than does the false claim, often set up by the unscrupulous in defense of questionable transactions, that it is the duty of the lawyer to do whatever may enable him to succeed in winning his client’s cause.


The first of the two reputation-impairing practices I will discuss is fabricating controversy, the strategic technique of pretending to disagree on issues of procedure or substance in an effort to obtain an ultimate resolution that the client likes better than having “the substance of the law applied to the events that actually occurred.” When lawyers fabricate controversy they are making a play on basic features of the dispute-resolution process itself—the costs it imposes on the opponent, the uncertainties it engenders, and the opportunity for lucky accidents that it provides. By raising disingenuous disputes that then require “process” to resolve, a skillful lawyer can exploit the potentials for error that are intrinsic to the process itself and turn those potentials to the client’s advantage. Thus, when clients want to escape the law’s prescribed liabilities or sanctions for things they have done, or to obtain other unmerited benefits, lawyers have a lawful way to advance these client “interests.” By contesting issues on which the parties do not really disagree, a diligent advocate can secure for the client an added chance to “snatch victory from the jaws of defeat.” 


As long as pretended disputations are not frivolous or dilatory,
 many lawyers see nothing wrong with such plays on the system’s fact-finding imperfections. Nor do they see anything wrong with trying to get their clients better than the clients legally deserve, for example, by avoiding the prescribed consequences for wrongs they have committed. The very fact that many lawyers see things this way is, of course, part of the reason for the public’s negative perception of the profession. 


The current Model Rules do not seem to condemn these practices, either. The Model Rules do contain provisions that prohibit “frivolous” contentions and dilatory tactics.
 However, as we shall see,
 these prohibitions apparently do not prevent a lawyer from asserting contentions that have a reasonable likelihood of being upheld, even if the lawyer knows (or reasonably should know) that success in the contention will depend on somebody making a mistake, most likely by inaccurate fact finding. Consider, for example, a lawyer who has confidential information from which the lawyer reasonably should know that the client’s cause lacks substantive merit, e.g., the client really committed the tort alleged, but the lawyer nevertheless believes the case can be won. The lawyer may believe it can be won because, for example, the plaintiff’s key witnesses are particularly vulnerable on cross-examination or because certain information the plaintiffs need to make their case is almost certainly beyond their reach or, even, unsuspected by them. I dare say few lawyers would maintain that there would be anything frivolous or dilatory about going for victory in such a case. The current Model Rules on frivolous and dilatory contentions would seem to allow it and, arguably, Model Rule 1.3 (Diligence) may even command it.
 


Nevertheless, to achieve legal victory without substantive merit is not justice, and winnability alone is not a just standard of meritoriousness. To make it clear that the profession’s responsibility to justice does not permit lawyers to seize every available legal victory, irrespective of actual factual merit, the Model Rules should contain an explicit prohibition on fabricating controversy, which might read as follows: 

A lawyer shall not fabricate controversy or otherwise pretend disagreements by putting a point into contention when the lawyer knows or reasonably should know that there is no real difference between the parties' actual understandings of the facts or applicable law.


Fabricated Controversy is Parasitic to the Basic Function of Legal Process—A lawyer may see a strategic value in contesting a factual point or issue even though, with reasonable investigation, the lawyer should know that the parties have no genuine disagreement on the point or issue. For example, even without any underlying disagreement on some factual point the lawyer may still see value in “making them prove it” simply because, on the particular evidence at hand, the lawyer has a reasonable shot at success and success on the point would be to the client’s advantage. It may save the client from liability, sanction or other undesired legal consequence. In such situations there is, however, actually only a pretense of controversy. In effect, the lawyer is making a naked play on the legal process, taking a stand in an effort to get a benefit or advantage that the substance of the law does not mean to provide. Similarly, when lawyers invoke procedures, formal requirements or defenses merely because the point seems “winnable” and advantageous, and not because there is any genuine disagreement on the legally relevant facts, the dispute is again only a pretense. Raising the dispute into controversy serves no purpose except to give the client a chance to gain from the process of dispute-resolution itself. These pretended disputations are parasitic to the basic functioning of the legal process, which exists to resolve real disputes. They can only add to the system’s costs while distracting from its mission, contributing to the public’s impression that, with a smart lawyer, a person can escape from the burdens of the law. 


The possibilities for pretending disagreement are manifold. Fabricated controversies can be concocted as to matters of procedure or of substance. They may relate to minor collateral points or to the core matters in question. However, whatever the specific context, the reason that fabricated controversies can be successful is generally always the same, namely, like all human systems the law’s fact-finding system is not perfect and can make mistakes. The traces left behind by legally relevant events are often fragmentary and conflicting. Witnesses may have background weaknesses that can make cross-examination devastating, even when their direct testimony is fully true. Or a crucial witness may refuse to cooperate, or may fail to appear entirely.
 Because of these and other elements of chance that are endemic to the process, skillful advocates can sometimes paint pictures of past events that are very different, legally speaking, from the events that actually occurred, or they can, alternatively, keep the opponent from presenting a picture that is true. It can all be done, moreover, without resort to direct falsehoods or other illegality. 


While the discussion that follows here will focus on the litigation context, it bears remembering that the very same sorts of parasitic resort to phony disputation can also occur in the context of transactions. By judiciously raising disputes over this or that issue, a lawyer in negotiations can obfuscate, distract and otherwise create needs for a negotiated “resolutions,” so the lawyer’s client can then gain extra advantages from the resolutions that result, even when there was no real disagreement in the first place.
 This manner of bargaining may be regarded as simply “smart” negotiating tactics, or as underhanded, depending on your point of view.


Winnability vs. Justice—As every lawyer knows, there can be a big difference between being entitled to a legal outcome and being able to prove the facts that the law requires in order to establish that entitlement. This discrepancy between provability and entitlement can be the source of much injustice, and it can occur due to a variety of imperfections in the fact-finding process. For example, as noted in the preceding section, it can occur because one of the parties, due to bad luck or happenstance, simply lacks access to sufficient admissible evidence to prove the truth. It can occur because juries and others can make mistakes or be misled—especially if one of the advocates is forcefully pressing a portion of the truth while deliberately concealing the remainder * * *. Also, it can occur because parties sometimes are simply unable to afford what it takes to establish facts which, with greater resources, they could readily have proved. Most generally, “imperfections” in the process can be understood to refer to any factor whatsoever whose effect is to allow a party, without violating any law or rule, to prevent the substance of the law from applying to the facts that actually occurred. 


Whatever the source of the imperfections, lawyers and their clients may be understandably tempted to take advantage of them when, otherwise, the “law is against them” but they nonetheless desire to obtain a certain legal benefit (e.g., a money judgment) or to avoid a legally prescribed detriment or sanction. So even when there is no real disagreement with other side, and therefore no real “dispute” for the law’s dispute-resolution machinery to resolve, they may be tempted to see the machinery itself as an opportunity, a chance for profit. By simply setting the machinery in motion on one or another potentially pivotal point, the lawyer gets an added opportunity to turn defeat into victory by taking advantage of the potential for error, for chance or for other miscarriage that is inherent in legal process.


To some extent these sorts of systemic risks are unavoidable, and it will probably never be possible to eliminate entirely the perennial discrepancies that exist between actual legal entitlements and provability-in-fact—between winnability and justice. This does not mean, however, that the profession should condone conscious efforts by lawyers to seize the fortuitous advantages that may be gleaned from these discrepancies. Sometimes, too, lawyers may simply not know whether their client’s cause has substantive merit or not; there may be simply no reason to know whether the underlying facts are in any way different from what the available evidence indicates. It does not, however, follow that lawyers are free to engage in “willful blindness”
 and pretend controversy in cases where they do have reason to know. On the contrary, if on reasonable investigation a lawyer should know the client’s cause is not just, either in whole or in some particular, the ethics of our profession should clearly prohibit the fabrication of controversy in an effort to pretend otherwise. While it may be in the client’s “interest” to gain legal advantages or to avoid disadvantages contrary to the substantive intentions of the law, it is not in society’s interest or the profession’s interest for lawyers to knowingly assist them in these ends. It is to these latter kinds of cases that the above-suggested addition to the Model Rules is meant to apply. 


Fabricated Controversy Distinguished From Merely “Frivolous” or “Dilatory” Contentions— The justice effects of fabricated controversies may be reason to deplore them, but a fair interpretation of the current Model Rules seems to allow lawyers to raise issues without any real underlying disagreement as long as there is a reasonable chance of prevailing. The specific Model Rules that come closest to dealing with the question are Rule 3.1 (Meritorious Claims and Contentions)
 and Rule 3.2 (Expediting Litigation).
 These two rules forbid frivolous and dilatory advocacy, respectively. However, neither of these rules gives reason to think it is ethically wrong to raise an issue or contest a point just because the purpose is to obtain an ultimate outcome that is better for the client than “the substance of the law applied to the events that actually occurred.” That is to say, neither gives reason to think it is wrong to controvert a point simply because the goal happens to be to help the client avoid a legally prescribed liability, sanction, nonsuit or other such “merited” unpleasantness. On the contrary, under both of these rules a lawyer is apparently justified in asserting a contention in litigation as long as the point has some chance of being winnable.


The comments to the Model Rules make clear (and the rules themselves leave little doubt) that dilatory refers to contentions raised for purposes of delay,
 and that the conception of “frivolous” contentions focuses on actions “primarily for the purpose of harassing or maliciously injuring a person”
 or contentions that are so obviously without merit there is virtually no likelihood a court would accept them.
 In other words, under the Model Rules’ conceptions of frivolous and dilatory, a position would be vindicated as non-frivolous and non-dilatory as long as a tribunal reasonably might sustain it. If the law and available evidentiary facts are such that a contention has a reasonable likelihood of being supportable or tenable in court, the contention would not be considered dilatory or frivolous, as traditionally understood.

The adversarial tactic of fabricating controversies or pretending disagreement is, however, very different from dilatory or frivolous contentions, as traditionally understood; it is a distinctly unethical way to secure a legal advantage or to avoid a legal disadvantage. Fabricated controversy is not only very different from traditional frivolous or dilatory advocacy but it is systemically much worse. The worst impact of frivolous or dilatory contentions is usually only to cause expense, wheel-spinning and, perhaps, untoward pressure to settle. By contrast, the tactical purpose of fabricated controversy is to try to actually win, despite the fact that a proper substantive predicate for victory is absent. In other words, the fabrication of controversy is a directed effort not just to delay or distract the rule of law but actually to derail it, by inducing a court or others to accept ultimate factual conclusions that neither the lawyer nor the client takes to be true. Indeed, the defining characteristic of fabricated controversy is that a factual (or legal) position is advocated even though it does not correspond to the beliefs about past events or the law that either the lawyer or the client actually holds.
 Thus, while alleged instances of frivolous or dilatory contentions can be erased or vindicated by a victory in court, the vice of fabricated controversy is actually enhanced by victory. The fact that the lawyer manages to succeed in fooling a tribunal on a matter of truth does not mean that urging the counterfactual position was legitimate advocacy or that the outcome was just. The fallibility or gullibility of juries, judges or negotiating counterparts is not the test of whether conduct is honest. * * *


Fabricating Controversies and the Challenge of "Equal Justice"—It is frequently observed that there is a substantial shortfall in legal services to the less well off in our society, and that addressing this shortfall is among the important responsibilities of our profession. However, it is likely that one of the principal contributing causes of this shortfall is our particular vision of the adversary system. * * * As long as the lawyer believes the case can be won or plausibly defended on the “facts” and law, the current ethic seems to allow (and perhaps, even, require) that the lawyer press for victory as zealously as possible—whatever may be the lawyer’s actual private assessment of the basis for the action. Rather than seeing service to justice as being any part of any lawyer’s individual ethical responsibility, it is viewed instead as solely and exclusively the responsibility of the system as a whole. 


However, this aspect of our particular adversary ethic has especially unfortunate effects when a lawyer's zealous representation skills are unleashed full force against a person who is either poorly represented or not represented at all. It is especially the persons who are in under-represented classes in our society who are likely to be unable to adequately test and rebut the evidence that is mounted against them. It is especially the under-represented who will likely be unable to make the case for prevailing even when, on the law and facts, they should. * * * By clearly prohibiting the fabrication of controversy, the Model Rules would better assure that the negative effects of the present shortfall of legal services is not exacerbated by the adversary excesses of the legal profession itself.

FROM THE ABA JOURNAL
New formal ethics opinion gives additional guidance on harassment and discrimination
BY DAVID L. HUDSON JR.
JULY 15, 2020, 10:50 AM CDT
The ABA Standing Committee on Ethics and Professional Responsibility released additional guidance Wednesday on the application of Rule 8.4(g) of the ABA Model Rules of Professional Conduct. This rule prohibits discrimination and harassment on the basis of race, sex, religion, national orientation and sexual orientation by lawyers in “conduct related to the practice of law.”

One of the most debated rules of professional conduct in recent memory, 8.4(g) arose largely because of the prevalence of sexual harassment in law and legal-related functions. The change to the model rule was adopted by the ABA House of Delegates in 2016.

According to Formal Ethics Opinion 493, the rule must be assessed using a standard of objective reasonableness and applies to conduct that the lawyer knows or reasonably should know constitutes harassment or discrimination. Only conduct found harmful is grounds for discipline. Conduct can violate the rule even if it is not severe or pervasive, the traditional standard in employment discrimination law. However, if the harassing or discriminatory conduct is an isolated incident, that can be a mitigating factor in disciplinary proceedings.

The opinion elaborates on the meaning of both harassment and discrimination. Harassment, the opinion reads, “refers to conduct that is aggressively invasive, pressuring, or intimidating.” Discrimination includes “harmful verbal or physical conduct that manifests bias or prejudice towards others.”

The opinion notes that “two important constitutional principles guide and constrain [Rule 8.4(g)’s] application.” These include concerns over vagueness and overbreadth—that the rule must be sufficiently clear and that it not sweep too far within its reach to bar protected speech or conduct. “Courts have consistently upheld professional conduct rules similar to Rule 8.4(g) against First Amendment challenge,” the opinion notes.

The ethics opinion provides five hypotheticals to illustrate the scope and application of the rule. The following three examples would not constitute a violation of 8.4(g):

• A lawyer would not violate 8.4(g) by representing a religious organization that challenges on First Amendment grounds a rule requiring schools to provide gender-neutral facilities.

• The lawyer could also be a member of a religious legal organization that advocated for the right of a private employer to fire or refuse to hire people based on their sexual orientation or gender identity.

• The rule would not prohibit a CLE speaker from asserting viewpoints about affirmative-action programs in higher education.

However, the following two examples would be violations:

• A lawyer serving as an adjunct professor in a law school clinic would violate 8.4(g) by making comments of a sexual nature to students.

• A lawyer also would violate 8.4(g) by making discriminatory remarks about Muslims to another lawyer in a planning session for an orientation program for new associates.

The opinion concludes by emphasizing the importance of the rule: “Enforcement of Rule 8.4(g) is therefore critical to maintaining the public’s confidence in the impartiality of the legal system and its trust in the legal profession as a whole.”

Gellman v. Hilal

607 N.Y.S.2d 853 (Sup. Ct. N.Y. County 1994)

STANLEY L. SKLAR, J.

[Gellman is suing several doctors and a hospital for medical malpractice. The defendants moved for an order disqualifying plaintiff's counsel, Bogaty.]

Defendants allege … that Bogaty's wife, Joan P. Brody, Esq. represented these defendants in an unrelated malpractice action and through that representation met and interviewed the defendants and thus became privy to confidences "concerning all aspects of defenses which will surely apply to the instant case."

Defendants' counsel further contends that because the prior case on which Brody worked involved medical malpractice in performing a neuroradiological procedure known as cerebral embolization, that the prior lawsuit is "substantially similar" to the instant action which also involves cerebral embolization, thus giving Brody knowledge of "confidences and defenses" particularly germane to the instant suit. Defense counsel asserts that "[s]ince Ms. Brody, through her former representation of defendants, is fully versed in all the legal and medical aspects of the claims and defenses, defendants' apprehension and uncertainty as to the integrity of their confidences is apparent."

Defendants argue that if Brody divulges her knowledge to Bogaty, defendants will be prejudiced; moreover, as Bogaty's wife, Brody has a financial incentive to aid Bogaty in the prosecution of the instant suit since any contingent fee he earns would likely benefit the Brody-Bogaty marital household. Defendants also allege a danger of inadvertent disclosure in the ordinary course of spousal intimacy of daily life in a shared household.

DISCUSSION

The most relevant disciplinary rule addressing the propriety of attorney-spouses representing opponents is Code of Professional Responsibility DR 9-101 (D) [now NY Model Rules 1.10(h)]. "A lawyer related to another lawyer as parent, child, sibling or spouse shall not represent in any matter a client whose interests differ from those of another party to the matter who the lawyer knows is represented by the other lawyer unless the client consents to the representation after full disclosure and the lawyer concludes that the lawyer can adequately represent the interests of the client."

***

The court must balance plaintiff's interests in counsel of his own personal choice with defendants' "right to be free of apprehension that its interests will be prejudiced" by Brody's former association with defendants' former law firm. … In addition, an attorney must guard against not only the fact but also the appearance of impropriety …; however, an appearance of impropriety without more, has been considered "`too slender a reed on which to rest a disqualification order'." 

DR 5-108 (A) (1) [now NY Model Rules 1.9] bars an attorney from representing a client in a matter that is the same as or is substantially related to a matter in which the attorney represented a former client where the new client's interests are materially adverse to those of the former client, except upon consent of the former client after full disclosure. In the present case, although Brody has in the past represented Hilal and the hospital, she has not represented them in this action. From the available record there is no evidence that any confidences she may have obtained in the prior case are at all relevant to the instant case, nor are the actions substantially related. That Brody represented defendants in a separate, prior suit involving the medical procedure at issue here is insufficient to create a factual predicate justifying disqualification under [NY Model Rules 1.9].

Although the two actions involve a claim of malpractice in the performance of the same procedure, the nature of the plaintiffs' claims differs greatly. The plaintiff in the prior action alleged that the procedure was improperly performed because the catheter broke and remained imbedded in her skull thereby making it "medically unfeasible to remove the embolism" and thus injuring plaintiff. No such claim is involved in this case. In any event, the mere fact that an attorney has knowledge of the "claims and defenses" in one action against a party cannot serve as a basis for disqualification in another action involving the performance of the same procedure on a different person. If that were the case then the plaintiff's attorney in the prior action commenced against Dr. Hilal and the hospital, who certainly would gain knowledge of the claims and of Dr. Hilal's defenses based on Dr. Hilal's deposition, his expert's report and ultimately the defense case at trial, would never be allowed thereafter to represent another plaintiff in another case against Dr. Hilal involving the same procedure. Moreover, Brody herself is not involved in representing plaintiff.

In the context of attorney-spouses working for opposing law firms, plaintiff has asserted and defendants have conceded that there is no per se rule of disqualification based on marital status. ,,, The ABA Standing Committee on Ethics and Professional Responsibility reasoned that: "[a] lawyer whose husband or wife is also a lawyer must, like every other lawyer, obey all disciplinary rules, for the disciplinary rules apply to all lawyers without distinction to marital status. We cannot assume that a lawyer who is married to another lawyer necessarily will violate any particular disciplinary rule, such as those that protect a client's confidences, that proscribe neglect of a client's interest, and that forbid representation of differing interests." (1975 Opns Am Bar Assn No. 340.) 

Thus, while Brody might have a financial incentive in seeing her husband bring home a contingency fee by winning his client's lawsuit, to act on that incentive by divulging to him confidences she may have gained from the defendants would violate serious ethical and statutory rules against such conduct, and could injure her reputation and her interest in her license and impede her ability to advance her career.

The ABA also noted that: "the relationship of husband and wife is so close that the possibility of an inadvertent breach of a confidence or the unavoidable receipt of information concerning the client by the spouse other than the one who represents the client (for example, information contained in a telephoned message left for the lawyer at home) is substantial." (Id.) However, the danger of inadvertent revelation of confidences was not considered fatal; rather, attorney-spouses were cautioned to adhere carefully to ethical guidelines set forth in the Canons, Ethical Considerations, and Disciplinary Rules. 

In the present case Bogaty asserts that neither he nor Brody maintains an office at home, that their files are not available to each other and that, as lawyers who have made careers working on opposite sides of medical malpractice litigation, they have spent their shared personal lives together without endangering professional confidences. Indeed, Bogaty claims that prior to the commencement of this action he was unaware that his wife had ever represented Hilal.

Defendants, who rely solely on the hearsay vague and conclusory affidavits of their counsel, have not alleged facts sufficient for the court to infer that Brody is privy to confidences or other strategic information that, if revealed, might injure defendants in the instant action or, that even if she had such knowledge, she has or will improperly divulge it to defendants' detriment.

Accordingly, defendants' motion for an order disqualifying plaintiff's attorney is denied.

� Professor of Law, Pace University School of Law, 78 North Broadway, White Plains, N.Y. 10603 (914-422-4239). Several of the problems dealt with here are also the subject of parallel discussions contained in written testimony prepared by the author for the Ethics 2000 Commission of the American Bar Association and in John A. Humbach, The National Association of Honest Lawyers, An Essay on Honesty, “Lawyer Honesty” and Public Trust in the Legal System, 20 Pace L. Rev. 93 (1999).


� ABA Canons, Canon 15. 


�  I.e., as long as they are reasonably well supported by the admissible evidence. See “Fabricated Controversy Distinguished from Merely ‘Frivolous’ or ‘Dilatory’ Contentions,” infra.


� See Model Rules, Rule 3.1 (Meritorious Claims and Contentions) and Rule 3.2 (Expediting Litigation), respectively.


� See “Fabricated Controversy Distinguished from Merely ‘Frivolous’ or ‘Dilatory’ Contentions,” infra


� Id. There are, for example, relatively recent ethics opinions to the effect that a lawyer can bring an action that the lawyer knows to be time-barred or subject to an affirmative defense—presumably without mentioning the existence of these fatal defects in the client’s “cause.” See Comm. on Legal Ethics and Professional Responsibility of Pa. Bar Ass’n, Op. 96-80 (1996) (time barred); Legal Ethics Comm. of Or. State Bar, Op. 1991-21 (1991) (valid affirmative defense); see also ABA Formal Opinion 94-387 (disclosure to opposing party and court that statute of limitations has run).


� A logical place to insert this new language would be in Model Rule 3.1, just after the current rule’s first sentence.


� For example, an impecunious insured who is the “client” of an insurance defense lawyer may have no incentive to take part in the defense at all—especially if the policy has been cancelled. 


� See Korobkin, supra note 14.


� Even courts, which are presumably well situated to know, sometimes characterize legal processes as “rolling the dice.” E.g.,U.S. Bancorp Mortg. Co. v. Bonner Mall Pshp., 513 U.S. 18, 28 (1994); United States v. Graves, 98 F.3d 258, 260 (7th Cir. 1996); Federated Rural Elec. Ins. Co. v. Arkansas Elec. Coops., 48 F.3d 294 (8th Cir. 1994). “[A] jury determination, unpredictable in the most neutral circumstances.” Gertz v. Robert Welch, Inc., 418 U.S. 323, 360 (1974)(dissenting opinion).


� A term originating in the criminal law field, to deal with people who try to evade mens rea requirements by assuming an ostrich-like attitude toward the facts of what they are doing. See, e.g., United States v. Jewell, 532 F.2d 697 (9th Cir. 1976); Wayne LaFave and Austin Scott, Criminal Law 219-220 (2d ed. 1986). Sometimes cited as an instructive example of willful blindness in an attorney is Dr. Johnson’s famous reply to Boswell when asked “what he thought of ‘supporting a cause which you know to be bad’.” He said: “Sir, you do not know it to be good or bad till the Judge determines it.” See Wong v. Tabor, 422 N.E. 2d 1279, 1286 (Ind. App. 1981). However, as Dr. Johnson made clear, he was not referring to willful blindness with regard to facts but was only reflecting a lawyer’s normal cautious agnosticism about future judicial interpretations of law, for he added, flatly: “I have said that you are to state the facts fairly.” Id. A good deal of the problem of fabricated controversy emerges, it is submitted, from a maladroit adaptation to contentions of fact of the “winnability” standard of frivolousness, which is more fittingly confined to arguments of law.


� “A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis for doing so that is not frivolous....” Model Rules, Rule 3.1.


�  “A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.” Model Rules, Rule 3.2.


� See United States v. Edwards, 777 F.2d 364, 365 (7th Cir. 1985) (defining frivolousness in terms of “arguments that cannot conceivably persuade the court”); Restatement (Third) of The Law Governing Lawyers, § 110 cmt. d (2000) (“A frivolous position is one that a lawyer of ordinary competence would recognize as so lacking in merit that there is no substantial possibility that the tribunal would accept it”); American Bar Association, Annotated Model Rules of Professional Conduct 300 (4th ed. 1999), citing In re Graham, 453 N.W., 2d 313, 322 (Minn. 1990)  (“what the reasonable attorney, considered in light of all his professional functions, would do in the same or similar circumstances”). See also ABA Formal Opin. 94-387 (1994)(lawyer may press a time-barred claim as long as no affirmative misrepresentation is made). Cf. Mareno v. Rowe, 910 F.2d 1043, 1047 (2d Cir. 1990) (for purposes of federal Rule 11, frivolous means no chance of success on law); Wong v. Tabor, 422 N.E.2d 1279, 1287 (Ind. App. 1981) (if grounds exist to “support,” malicious prosecution does not lie); Tool Research & Engineering Corp. v. Henigson, 120 Cal. Rptr. 291, 297 (Cal. Ct. App. 1975) (“tenable”); Restatement (Third) of The Law Governing Lawyers, § 57(2) and cmt d and Reporter’s Note to cmt. d (2000) (liability of lawyer for malicious prosecution), relying heavily on analogous comments in the Second Restatement of Torts, discussed infra note 38.  


� See Model Rules, Rule 3.2, cmt.


� See Model Rules, Rule 3.1, cmt [2] (last sentence of second paragraph). 


� Id. 


� See supra note 28.


� See proposed addition to the Model Rules, supra note 21.
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