Reading # 13

Introduction to Future Interests

Note: Before you spend too much time trying to understand the very short assignment in the book, I recommend that you do Lessons 5-10 of the online tutorial program "Basic Future Interests.”  You should also do the Estate System-Review Questions ("drill") until you are good at it. 

You can also test your knowledge on the questions below, but the most important things is to get good at the Estate System Review Question online

Optional:

An Important definition: A remainder is a future interest (in somebody other than the transferor) that must take effect, if at all, immediately upon the natural expiration of a preceding freehold, “particular” estate. 

(Note: A “particular” estate is an estate that is a “particle” ( = “little part”) of a fee simple—that is, the following estates are particular estates: a life estate, a fee tail, or a leasehold estate. (Defeasible fee simple estates are not particular estates; they are considered to be full fees simple). 

Based on the online tutorials and Estate System-Review Questions ("drill"), be ready to answer the following in class:

In each of the following cases, assume that O, who was the owner in fee simple absolute, made a conveyance by a deed containing the following words of conveyance. The question in each case is: What are the names of the estates that result from these words of conveyance, and who is the owner each estate created? (Notice that most of these conveyances will result in more than one estate).

1. to A for life.

2. to A for 10 years.

3. to A and his heirs beginning from the time of the grantor’s death.

4. to A and his heirs subject to a life estate retained by the grantor.

5. to A and his heirs beginning 10 years from today. 

6. to A for life, then to B and her heirs.

7. to A for life, then one day after A’s death to B and her heirs. 

8. to A for life, then to B and her heirs if B gives A a suitable burial.

9. to A for life, then to B and her heirs if B sees that A’s obituary appears in the Times.
10. to A for life, then to B and her heirs if B marries C.

11. to A for life, then to B and her heirs if B marries C after the death of A.

12. to A for life, then to B and her heirs if B marries C before the death of A.

13. to A for life, then to B and her heirs if B marries C before or after the death of A.

14. to A and his heirs, then to B and her heirs if B marries C before the death of A.

15. to A for life, then to the children of B and their heirs (B is living but childless).

16. to A for life, then to the heirs of B (a living person).

17. to A for life, then to the heirs of B  (a person recently deceased).

18. to A for 10 years, then to B and her heirs.

19. to A for one day, then to B and her heirs.

20. to A for 10 years, then to B and her heirs if B marries C during the 10 year term.

21. to A for 3 years, then to the first born child of B, and his heirs (B is living but childless).

22. to A for 8 years, then to B’s eldest child and his heirs. (B has three children.) 

Note: one of the issues here is interpretation--does the conveyance refer to B’s eldest child at the time of conveyance or at the time that the 8-year term expires?

23. to A for 5 years, then to the heirs of B (a living person).

24. to A for 5 years, then to the heirs of B  (a person recently deceased).

25. to A for life, then to the person now alive who graduates with the highest class rank in the first Pace Law graduating class to receive its degrees following the death of A. 

[executory interest (can’t vest before death of A)]

26. to A for life, then to B and her heirs if B graduates from law school by the time she reaches age 30; otherwise to C and his heirs.

27. to A for life, then to B and her heirs, but if B does not graduate from law school by the time she reaches age 30, then to C and his heirs.

28. Tricky question: to A and his heirs as long as A lives on the land, then to B and her heirs. (Hint: does A have a fee simple or a particular estate?? Can A’s estate possibly last longer than A’s lifetime, or is its maximum duration measured by A’s life?)

Note: Most of the above conveyances that do not create remainders but create, instead, a similar type future interest known as an “executory interest.” Also, most of the above conveyances cause “reversions” to be retained by the grantor--whenever a future estate is subject to a contingency that may not happen, the grantor retains a reversion. We’ll talk further about this in class.

Reading # 14

Trusts and the Statute of Uses

{Introduction} (p. 312-13):

1. What does the trust device allow you to do with property ownership? (312

2. When property is held in trust, who holds the legal title? (312)

3. Who holds the equitable title? (312)

4. Can there be such a thing as an “equitable life estate,” or an “equitable remainder”? (312)

Reading # 15

Rule Against Perpetuities

Look at the Rule Against Perpetuities examples in the Supplement p. 65. Which of the conveyances there would be valid under the above quoted rule? 

Try to work it out the answers under the Rule. It is recommended that you also look at the “Rule Against Perpetuities (Preliminary version)” online exercise to see it it helps.

And we will, of course, go through Supplement p. 65 in class.

1. A lawyer who has no intention ever to practice Estates & Trusts law, but to confine his or her practice to commercial and business transactions, has no need to be concerned about the Rule Against Perpetuities. True or false? Why?

[false—the rule can apply to conveyances in commercial and business transactions, as well]

Symphony Space v. Pergola Properties:

1. What were the basics of the transaction that created the purchase option at issue? 

2. What was the purpose of this transaction? What exactly were the parties trying to accomplish?

3. Assuming that the option to repurchase was enforceable, how much was D’s property worth (including all the D’s property on that block)? How much was it worth if the option was not enforceable? 

4. What prompted D to exercise the option? 

5. What relief is P seeking here? 

6. Do the New York courts reject the old notion that the rule should be “remorseless applied” so that it can avoid “untoward if not absurd” results that needlessly obstruct with the intentions of private parties? 

7. What are the factors that courts look at in order to determine whether a restraint on alienation is reasonable or unreasonable? 

8. Under the common law, are options to purchase land subject to the rule against remote vesting? Why? (What is as “option”?).

9. Why is it that many commentators do not think commercial options ought to subject to the rule? 

10. What are “pre-emptive rights”? How are they different from purchase options? 

11. Are pre-emptive rights always exempt from the rule against remote vesting, then?

12. Are purchase options contained in leases generally valid? Than why wasn’t this one valid? 

13. Why did the court conclude that the perpetuities measuring period was, simply, 21 years, with no lives in being? 

14. According to the court, what is the latest date on which this option (by its terms) could have been exercised—how long was that after the creation of the interest? 

15. Does New York follow the “wait and see” approach in applying the Rule?

16. Thought question: How many options were created under Section 3(a) of the lease??  Look again. Did it create one option--invalid because it could be exercised for a period of more than 24 years?? Or did it create four different options, one for each of the years, with each of the options being valid while only the fourth one was invalid under the Rule?? Doesn’t it appear that somebody may have missed a key argument here?

17. Suppose you had been the lawyer representing Symphony Space at the original negotiations. Suppose, then, that the Broadwest’s lawyers presented a draft agreement that provided for only a 20-year lease and mortgage and for option dates with closings to occur “in any of the calendar years 1987, 1993 and 1998” (omitting the fatal 2003 exercise year). Would it have been ethical for the lawyers for Symphony Space to suggest that the arrangements be lengthened to 25 years and that a fourth exercise year be added—on the theory that it’s up to Broadwest’s lawyers to figure out whether such an arrangement would be enforceable or not??

Are the ethics of the situation any different if Broadwest’s lawyers blundered on their own, or both parties were in the dark on the Rule, if Symphony Space is nonetheless trying to get a “steal of a deal” after the fact??

{end}
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