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	This article assesses shifting presumptions by three liberal democracies -- the United States, Canada, and the United Kingdom – all of whom appear to have permanently adopted alterations to their detention practices for certain terrorism-related cases. 	Since the 9/11 attacks, a new paradigm for some detentions has emerged and has increasingly gained indicia of permanence. A review of legislative and judicial outcomes in these three countries reveals an ongoing tension between the judiciary and the other branches of government, with the judiciary frequently citing to traditional constitutional principles to reassert the primacy of individual liberties and fair trial guarantees. In spite of such rulings, however, the advance towards some system of preventive detention and abridged judicial process for terrorism suspects continues, in various forms, in each of these countries. The parameters vary, but trends emerge that suggest an overarching shift away from a presumption of innocence for at least some suspected terrorists. That shift has often been accompanied by significant alterations in the level of judicial process accorded to these suspects.

	The Brookings Institution recently released a report, relating to the “incapacitation” of terrorism suspects in the United States, which suggests that there is a “consensus” that at least some of these altered detention practices must become permanent.[footnoteRef:2] It is not at all clear, however, that there is an actual consensus on this issue. For example, in a recent ruling of the U.K. House of Lords, Lord Hope, in discussing the government’s use of secret evidence in certain terrorism actions, warned against allowing “the slow creep of complacency” to undermine the rule of law.[footnoteRef:3] [2:  Benjamin Wittes & Colleen A. Peppard, “Designing Detention: A Model Law for Terrorist Incapacitation” (Governance Studies at Brookings: Washington, D.C., 2009).]  [3:  Secretary of State v. AF, ¶ 84.] 


	The debate over preventive detentions of terrorism suspects is far from over, and yet it is increasingly clear that a certain complacency is seeping into the discourse. This complacency is disturbing, given that long-standing constitutional protections have often been swept aside on a cursory analysis of the premises for doing so, and often without regard to the larger implications outside of the terrorism context. This article argues that the debate must continue, and it draws from legislative and judicial enactments and from theoretical analyses in law, political science and philosophy to raise threshold questions as to the validity and role of these altered practices in these three national systems.
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