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Abstract

Criminalizing membership of terrorist organizations always raises freedom of association concerns. Administrations in the United States of America and the United Kingdom have a long history of attempting to ban organizations which express dissent towards the state, especially at times when they perceive that the state is subject to an acute threat. Until the mid-twentieth century, both jurisdictions regarded proscription as the appropriate means of tackling organizations committed to using violence to achieve their goals. Thereafter, attitudes towards proscription diverged. This paper will analyze the United States’ and the United Kingdom’s distinct approaches to tackling terrorist organizations by comparing their proscription offences, the mechanisms for listing organizations, and whether adequate safeguards for freedom of association are provided in these jurisdictions. Subsequently, this paper will examine the effectiveness of these offences as a response to the threat posed by “networked” terrorist organizations which actively adapt to the efforts by governments to ban them.
Introduction

Even before the attacks of September 11th 2001 counter-terrorism debates focused upon the divergence between advocates of the criminal law and proponents of the military as the primary means by which states respond to terrorism. Under the administration of President Bush, the United States’ response to these attacks seemingly marked a decisive swing behind the “war model” of counter-terrorism.  In 2006, Bruce Ackerman may have lamented ‘the mindless war-talk which swirls around us’,
 but he was forced to acknowledge President Bush’s success in establishing the “war on terror” as ‘the now-dominant public rhetoric,’
 facilitating the invasions of Afghanistan and Iraq and the use of Military Commissions to try detainees held at Guantánamo Bay as enemy combatants. 

To Rosa Brooks, these consequences flowed directly ‘from the decision to conceptualize terrorism as “war” rather than “crime”.’
 This policy decision permitted the United States to embark upon a conflict in which ‘the government can plausibly assert that it should have the power to detain U.S. citizens on U.S. territory and hold them indefinitely without charge’.
 As Brooks asserts, this scenario befell José Padilla, a U.S. citizen who was detained on landing at Chicago’s O’Hare airport onboard a flight from Pakistan in May 2002 and held for almost four years before being charged. 
However, despite the Bush Administration’s commitment to a military response to terrorism on the international stage, the Padilla case was exceptional in its treatment of a U.S. citizen detained within U.S. territory.
 In such cases the criminal law ordinarily continued to play a significant role in the Government’s response. Robert Chesney has cataloged the Department of Justice’s efforts to employ federal criminal law against a range of suspected terrorists, concluding that:
‘criminal prosecution has remained a critical mode of response since the 9/11 attacks, and it is likely to become still more prominent in light of the ongoing legal and political difficulties associated with military detention and the prospect that terrorism suspects in the future frequently will be U.S. citizens not subject to immigration enforcement alternatives’.

Affirming these conclusions, in the face of consistent political opposition and a renewed legal challenge to the detention, the Padilla case has subsequently resulted in a criminal prosecution and conviction.
 

The exceptional nature of Padilla’s case does not diminish the condign censure of his treatment. As Ackerman states, ‘this single case opens up the prospect of a legal order worthy of Stalinist Russia’.
 However, it does indicate that the war model and crime model, frequently presented as being opposing paradigm responses to terrorism,
 are better conceived as representing the poles upon a continuum, with few liberal democracies attempting to rely on either of the “pure” models in all circumstances. 
When states employ the criminal law to address prolonged or extreme politically motivated violence, as the United Kingdom did in response to Northern Irish terrorism from the mid-1970s onwards, the result can be ‘a heavily modified criminal process’,
 featuring novel rules of procedure and evidence gathering, as well as specific counter-terrorism offenses. Commentators on the United Kingdom’s response to terrorism, such as Conor Gearty, have emphasized this adaptability:

‘There are no “tried and true principles of our criminal law” beloved by our “legal traditionalists” whose ahistorical and unchanging commitment to certain rules and legal rights renders the ordinary criminal law as ill-suited to coping with political violence … as Mr Bush’s war paradigm’.
  

However, relying upon this inherent flexibility of the criminal law can risk the legitimacy of a system of government
 or undermine the protections for the individual inherent in “ordinary” criminal law. These concerns have a particular resonance in the United States, where many constitutional theorists conclude that the entrenchment of rights in the Constitution serves to stifle efforts to engineer a ‘militant democracy’
 in response to a threat. David Cole and James Demsey open their book, Terrorism and the Constitution, with a demand for rigid adherence to established civil liberties; ‘Terrorism presents a special challenge to a democratic society: how to prevent and punish ideologically motivated violence without infringing on political freedoms and civil liberties’.

Over the course of the last century, lawyers in the United States have regularly expressed their concern at the “freewheeling” security legislation available to the government of the United Kingdom in the absence of an entrenched Bill of Rights.
 The successors of this tradition would expect that if the United States’ Congress were to enact some of the legislative responses to terrorism employed in the United Kingdom, including the controversial offenses of glorifying terrorism
 and disseminating terrorist publications
 introduced under the Terrorism Act 2006, they would violate the First Amendment’s protections of free speech,
 in the absence of extreme interpretative shifts by the United States Supreme Court.
 Similarly, the military’s direct role in policing during “the troubles” in Northern Ireland would violate the Posse Comitatus Act in the United States.
 
Nonetheless, limiting the activity of groups of individuals considered to be inimical to the state’s security remains the centre-piece the criminal law responses to terrorism enacted by the United States. The Secretary of State’s ability to designate groups as “Foreign Terrorist Organizations”, a power introduced in the (AEDPA) 1996, provides the foundation for the range of specific counter-terrorism offenses, and has therefore, ‘rapidly emerged as a central element of the government’s post-9/11 terrorism prevention paradigm’.

Given the United Kingdom’s focus upon adapting the criminal law in combating terrorism, the ability to proscribe terrorist groups under the Terrorism Act 2000 is of even greater significance for British policy makers. The value of this power has not been lost on the courts, with Latham LJ asserting that, proscription is an important weapon in the state’s armory in its battle against terrorism’.

The mechanisms for proscribing terrorist groups in the United Kingdom and of designating groups as Foreign Terrorist Organizations in the United States therefore represent a significant area of overlap at the heart of two allied countries’ very different approaches to counter terrorism. The premise underpinning this article is that these provisions, enacted in both countries before the attacks of September 11th 2001 and subject amendments thereafter, serve a comparable function within both legal systems and that their detailed terms are therefore a suitable subject for comparative review. 

Part I establishes the basis of this argument by examining the history of proscription provisions and by assessing the purpose of enacting such provisions and the common problems which result. Having examined the common basis of proscription in both jurisdictions, this section of the study assesses the divergent historical backdrops to proscription measures in the United States and the United Kingdom. Whilst these states share a common legal history the exact nature of the provisions available to both governments is conditioned by the different levels of protection for freedom of association in their respective legal systems and also by divergent interpretation of what this right involves.

Part II examines how previous experiences of proscription in the United States and the United Kingdom influenced the substance of these countries’ mechanisms for proscription and attendant offences. Furthermore, both of these proscription regimes are critiqued in light of their failure to adequately provide for freedom of association concerns, which requires an examination both of the operation of proscription and of the process of de-proscription.

In Part III, the effectiveness of both proscription regimes as responses to ‘networked’ terrorist groups is evaluated. In an era in which an increasing focus is placed upon the need to prevent terrorist activity, question marks surround the usefulness of measures which are, by their nature, reactive to terrorist groups already “on the radar” of the United States and the United Kingdom.
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