Indigenous Peoples Rights and National Security in Latin America

Most Latin American constitutions in force were enacted in the past thirty years and symbolize the redemocratization of those States after decades of dictatorial regimes. A latent concern to prevent the reestablishment of autocratic regimes in addition to the historically determined programmatic nature of constitutional law have lead to the enactment of lengthy constitutions that enumerate in extreme detail all decision-making processes and authority competences. 

Constitutional regimes, therefore, usually discipline national security issues, including the use of lands located in border areas as well as the physical presence of Armed Forces throughout the countries’ territories. These same constitutions also include detailed norms for the protection of the States’ multi-ethnic and pluralist population with special regard to indigenous peoples rights. Constitutional law usually regulates ownership regimes of indigenous lands, self-government rights, duty to consult indigenous populations regarding activities performed in their lands, and in some cases, they suggest limitations to the presence of Armed Forces in indigenous lands.  

Heated debates have been taking place in Latin America over the interrelation between national security and indigenous peoples rights, suggesting an internal conflict of constitutional law provisions sometimes overlapped with the enforceability of  international law. Controversial incursions by Armed Forces’ agents into foreign territory in the Amazon region in recent years as well as pressure by the international community for the control of illicit weapon, drug and persons trafficking in the Region have reignited national security concerns and highlighted potential clashes between national security issues and indigenous peoples rights considering that extensive border areas are lands traditionally inhabited by indigenous peoples. 
This article’s contribution is an analysis of how infraconstitutional legislators and courts have stated, interpreted and solved this conflict of constitutional norms. The article also addresses the backlash effects of the debate, which can be identified, amongst others as: a) the portrayal of indigenous peoples rights as incommensurable with national security measures; b) the subjective criteria for legislative and judicial definition of civic awareness of communities that inhabit border areas; c) the perpetuation of integrationist models of interaction that hinder collaboration between national security agents and indigenous peoples who often possess strategic knowledge of the lands. 
The core of the article is developed on the basis of the case Terra Indígena Raposa Serra do Sol recently decided by the Brazilian Supreme Court. After more than 30 years of litigation, the demarcation of 1,7 million hectares as indigenous land was reiterated by the constitutional court and includes 700 kilometres of border areas with Venezuela and Guyana. The decision, however, determines restrictions to the use of the lands by the indigenous peoples who inhabit the area and clearly state that the action of national security agents in no circumstance requires consultation or cooperation with the affected indigenous communities. 
The conditions imposed are arguably in violation of international norms ratified by Brazil and demonstrate a lack of compromise by the Supreme Court to engage in a proactive debate over a systemic conflict of constitutional norms. The court’s reasoning and decision-making process could be qualified as simplistic not only because it fails to safeguard indigenous rights but also because it shatters existing partnerships and limits future cooperation between national security agents and local indigenous communities. 
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