Criminal Law – Initial Assignment

                                                                                                                    Professor Humbach

Casebook (required): Dressler & Garvey, Criminal Law (10th ed., 2025)


* * * * * * * *

Important:
Class preparation is essential. It may affect your grade if, on three or more occasions, you are not present or not prepared when called on, or if you ask to not be called on. 

Course Webpage: For more info and materials, see our Criminal Law Course Webpage (link at humbach.com)


* * * * * * * *

For the first class, do Reading # 1 up through the Marrero case, including the problems that follow the cases (except as indicated). Also, be ready to answer the questions for Reading # 1 that are set out beginning on the next page. The point of these questions is to help you prepare for class and to highlight the main points in the readings,

The second day, we will finish Reading # 1 and move into Reading # 2 (get Reading Assignments from our Criminal Law Course Webpage, link at humbach.com, on left side of page). Initially, we will average about three “readings” every 2 weeks. References to “MPC” mean the Model Penal Code, which begins on p. 961 of your casebook.

Reading # 1                 Introducing Criminal Law; Principle of “Legality”

            pp. 3-9 (begin with note 2 and stop at middle of p. 9) [background only]


pp. 83-103 (Mochan; Keeler; Banks; stop at the end of note 9 on 103)


pp. 198-201 (Marrero; majority opinion only) 


pp. 103-11 (begin with note 10; Desertrain) [skim this material, only]

Closed Book exam: It is currently expected that the final exam will be a “closed book” exam as required per the Academic Regulations adopted by the faculty.
Dated: August, 2025
 Questions on the Reading

Reading # 1      Introducing Criminal Law; Principle of “Legality”
{Introduction}

1. What is the essence of the principle of "legality"?

2. What is the meaning of “nullum crimen sine lege, nulla poena sina lege"? Not the literal meaning, but its meaning for criminal law policy?

3. What are the "three corollaries" of the legality principle?

Commonwealth v. Mochan

1.  What crime was D charged with?

2. According to the indictment, what had D actually done?

3. Was there a statute that prohibited D’s conduct?

4. What law, according to the prosecutor, made D’s conduct unlawful?

5. What was D’s general line of defense?

6. What is the test, according to the court, for deciding whether particular conduct violates the common law?

7. Is it a crime to ask a married woman to have sex?

8. So what was it about D's acts that took them out of the rule referred in 7 and made them illegal?

9 For what reason did the dissenting judge disagree with the majority opinion?

10. According Note 4, who was right as a matter of modern law, the majority or the dissent?

11. Do you think the dissent would have approved of convicting D under statutes worded like those in Note 3? What’s the problem with them (if any)?

Keeler v. Superior Court

1.  What crime was D charged with?

2. What did D actually do?

3. What was D’s general line of defense?

4. What is “murder” according to the statute in this case?

5. What is the crucial question in interpreting this statutory definition?

6. Which of the following approaches should be preferred to dealing with statutory ambiguities?


( hold D guilty if there’s any way the words can be read to permit it?


( let D go if there’s any way the words can be read to permit it?

7. When the words of a statute can have more than one meaning, how do courts decide which meaning they should use? (See first paragraph of case). 

8. A key holding in the case was the court’s determination of what the legislature intended by the words “human being.” What did the court look at in order to make that determination?

9. On what basis did the prosecutor urge the court not to follow the common-law definition of human being?

10. The court said two “insuperable obstacles” prevented it from redefining the words “human being” for purposes of the murder statute. What were those two obstacles?

11. Explain in your own words what the “jurisdictional” obstacle is all about.

12. What is the “constitutional” obstacle about? What “guarantee” of the Constitution is involved?

13. What is the “first essential” of due process”?

14. What is an “ex post facto” law?

15. What was the “unforeseeable judicial enlargement” that the Supreme Court struck down in the Bouie case (discussed in Keeler)?

16. Take a quick look at the first couple of pages of the majority opinion in the Marrero case (later in Reading # 1). In light of Bouie, do you think the appellate court in Marrero was right to uphold (“reinstate”) the indictment? See third ¶ of case) Was the law’s prohibition clear before Marrero did the acts that got him in trouble—or did the court re-shape the law, after Marrero was arrested, to uphold the prosecution and send him to jail?

17. On what theory did the dissent in Keeler contend that the court should not woodenly adhere to the meaning that the words “human being” had way back in 1860, when the statute was enacted?

In re Banks

1. What crime was D charged with?

2. What was D’s general line of defense?

3. What are the “evils” that are remedied by the definiteness requirement? 

4. The court said that D did not make a strict vagueness argument. Rather, he claimed the statute was “vague” because it “would prohibit much conduct which the legislature clearly did not intend to include” 

5. Should a court declare that a statute is unconstitutional if there are multiple interpretations—some of which are constitutional and others unconstitutional? What is the presumption?

6. What does the court mean when it says criminal statutes must be “strictly construed”?

7. What “controls" the interpretation of a statute?

8. How do courts go about finding out what the legislature's intent was? What kinds of things do they look at?

Be prepared to name four of them.

9. Why does the court say that the meaning of a statute needs “no more than a reasonable degree of certainty" in order to be sufficiently definite?

10. The court says that it’s not unfair to require one “who deliberately goes perilously close to an area of proscribed conduct" to bear the risk of violation"? Do you agree?

11. Is a statute that prohibits “Crimes Against Nature” unconstitutionally vague? What does the phrase “Crimes Against Nature” mean? How did court handle the statute?

12. How did the court “eliminate” the vagueness of the statute in Banks?

13. Overbreadth: What makes a statute unconstitutionally overbroad?

People v. Marrero

1. What crime was D charged with?

2. What had D actually done?

3. What was D’s general line of defense?

4. D thought he was a peace officer within the meaning of the statute? Was D’s interpretation a reasonable? What did he do for a living? Point to the words of the statute that seem to “fit” D’s situation?
5. How did the court react to D’s contention that he was exempt as a peace officer?

6. Was the Marrero statute “vague”? Did the statute provide fair warning?

7. Did the court’s decision result in an “unforeseeable judicial enlargement” of the crime defined by the legislature?

8. How would you describe the court’s attitude toward the rule of lenity?

9. So, what should we conclude: If person makes an innocent and understandable mistake in misreading the law, is the person protected from prosecution? Should he be?

10. Why isn’t mistake of law a valid excuse?

We will probably not get to the following case the first day

Desertrain v. City of Los Angeles

1. What was the criminal prohibition at issue in this case?

2. What was the defense that was asserted by the accused (plaintiffs)?

3. What was the concern that the law was meant to address? Homelessness?

4. What, if anything, was vague about this city law? Is it really hard to tell what it means?

5. According to the court, what is the test for when a statute is so vague that it “falls under the Due Process Clause”?

6. The court gives a two-pronged test of vagueness. One is failure to provide the kind of “notice” that enables “ordinary people” to understand what it prohibits. What is the other?

7. The court says the law offers “no guidance as to what conduct it prohibits.” Is this true?

8. Was the law in Desertrain ever applied to arrest any person who was not in fact using a car as living quarters? How many of the accused or other arrested persons had homes where they lived and, so, were not using their cars as their living quarters?

9. Which brings us to the real problem: “Plaintiffs are left guessing as to what behavior would subject to citation and arrest.” In other words, even if the law was not vague about what it prohibited, the law left it very vague as to what would count as evidence of violation 

(= enforcement criteria). And that opened the door to arbitrary and discriminatory enforcement.

10. Except… was there improper discriminatory enforcement? Was there any indication that the law was ever applied to any person who was not in fact using a vehicle as living quarters??
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