Reading # 16

Attempt

General Principles

1. Suppose D insults and humiliates V at a bar. D later tells several people he’s going to “get a gun and kill that s.o.b..” An hour so later he’s arrested in a gun store as he’s in the process of buying a gun and ammo. Would you hold D guilty of attempted murder? Why or why not?

2. Suppose D enters a store with an intention to shoplift. Thanks to the actions of an alert security guard, D changes her mind and leaves. Should D be guilty of attempted larceny? Why or why not?

3. Why does the law punish mere “attempts”? List some reasons.

4. Consider the McQuirter case, noted on 751. Do you agree that the defendant in McQuirter should have been convicted? 

  ( Does McQuirter make you think “Yes, the law really does need to punish mere attempts”? 

  ( Or does it make you think that maybe the law should not punish attempts? 

Remember, the McQuirter case is not unique. Every time we punish an attempt, we’re punishing a person who’s otherwise committed no actual “crime” and, generally, has done no actual harm.

Mens Rea of Attempt
1. Logically, can a person be said to “attempt” to do something if he doesn’t intend to do it?

   For example, can there be such a thing as “attempted involuntary manslaughter”?

2. Does this logic mean that “attempted murder” should necessarily require an act that is specifically intended to kill?

People v. Gentry 

1. What was the crime that D was convicted of?

2. What did D actually do?

3. According to the statute, what are the two elements of “attempt murder” in Illinois?

4. According to Note 1 following the case, what are the “two intents” of attempt offenses:

5. What error did the trial court commit in its charge to the jury?

6. Why not replace the crime of “attempt” with another crime called “criminal risk creation” defined as any conduct, done with the mens rea of a crime, that comes dangerously close to producing the crime?


Bruce v. State 

1. What was the crime that D was convicted of?

2. What did D actually do?

3. What was D’s argument in defense?

4. What are the two elements of felony murder?

5. Is it necessary to prove a specific intent to kill in order to convict for felony murder?

6. What crimes are criminal attempts applicable to (i.e., which crimes can be punished as “attempted” crimes)? 

7. Is there such a thing as “attempted voluntary manslaughter”?

8.  Is there such a thing as “attempted involuntary manslaughter”? Why?

9. Why can there be such a thing as attempted voluntary manslaughter but no such thing as attempted involuntary manslaughter?? 

 9. Can there be such a thing as “attempted felony murder”? Why?

10. How about the football-player case in note 1.  Can it have been correctly decided?

Actus Reus (mere preparation vs. commencing to commit a crime) 

United States v. Mandujano–

1. What it the penalty for attempt in the case of Federal crimes?

2. Does a person who “merely prepares” to commit a crime thereby commit a punishable attempt?

3. What are the 5 listed doctrines or tests that courts have formulated to distinguish between “mere preparation” and an actual attempt?

4. Why shouldn’t the law hold people guilty of punishable attempts based solely on preparations that consist of commonplace acts, things that innocent people do all the time? What is the argument against it? See excerpt from Oviedo case in note 1A.

5. On the other hand, when there is other evidence clearly showing that D had a “design” to commit a crime, what is the problem with requiring proof that D’s acts, in themselves, show that criminal intent? See excerpt from Stokes case in note 1B.

6. In the scenario on p 770, at which point (if any) is Anne guilty of attempted murder based on her acts up to that time?

Commonwealth v. Peaslee 

1. What was the crime that D was indicted for?

2. What was D’s defense?

3. What did D actually do?

4. What was “the question” according to the court?

5. In the 3rd paragraph of the case, the court describes two kinds of “last act” attempts, that is, cases in which a would-be criminal has done all that he thought was necessary to make the crime occur. What were those two kinds of “last act” attempts?

6. What was the “last act” that D had to do in order to consummate his intended crime in this case?

7. Suppose a would-be criminal takes the first steps toward the crime but further steps are necessary (i.e., he has not yet done the “last act”). Can the first steps he has taken be, “in strictness,” described as an attempt? 

8. But is it nonetheless possible that “some preparation” can amount to an attempt?

9. How about the “degree of proximity” on the facts of this case? D collected and prepared the materials in the room for the purpose of setting fire. Was that sufficient to constitute a legally punishable attempt? 

10. But what about D’s acts of readying the materials and soliciting another person to go start the fire. Why wouldn’t that constitute an attempt (even under the “last act” doctrine)?

11. What about H (in note 4), who changed the “refill” box on a codeine prescription from “1” to “11.” Should H be guilty of attempted fraudulent acquisition of a controlled substance?
People v. Rizzo 

1.What was the crime that Ds allegedly attempted to commit?


2. What did Ds do? How close did they come to committing the crime? Why didn’t they actually commit the crime?

3. According to Hyde v. U.S. (discussed in Rizzo), when does an act towards committing a crime become an attempt?

5. Does the outcome of this case seem correct? Isn’t the court confusing the everyday meaning of “attempt” with the legal concept that defines what’s necessary to serve the policies behind punishing uncompleted crimes?

6. Based on the “dangerous proximity” test, should D in State v. Sawyer (Note 1.A) be convicted of attempt?

7. Based on the “dangerous proximity” test, should D in People v. Mahboubian (Note 1.B) be convicted of attempt?

People v. Miller

1.What was the crime that D allegedly attempted to commit?


2. What did D do? How close did they come to committing the crime? 

3. Did the court agree that, sometimes at least, even a “slight act” in furtherance of the crime could constitute an attempt?

4. Why do the court require that the “slight act” be a “direct” act toward commission of crime?

5. Suppose a man walks up toward a haystack and takes out a match. Is he guilty of attempted arson under the reasoning of Miller? Suppose he then reaches into his pocket and takes out a pipe, which he lights.

6. Would Ds in United States v. Buffington (note 2) be guilty of attempted robbery under the reasoning of Miller?

State v. Reeves

1. What was the crime that Ds allegedly attempted to commit?

2. Before Tennessee adopted reform legislation on the law of attempt, what was the prosecution (judicially) required to prove in order to show a criminal attempt?

3. What acts had the defendant done toward commission of the crime in the Dupuy case (discussed in Reeves)? What did the Dupuy court hold?

4.  Under the state’s (new) statute on attempt, what (in addition to intent) would the jury have to find that Ds did in order to hold the Ds in Reeves guilty of attempted murder?

5. Did the court in Reeves agree with D that the new statute was intended to retain the Dupuy court’s “sharp distinction" between mere preparation and attempt?

6. What did the court discuss as a major practical shortcoming of the Dupuy rule?

7. What specific pre-crime conduct did the Reeves court mention (at the end of its opinion) as constituting punishable attempt in cases like this?

8. The dissent said he would find that “the entire course of action” of these two 12-year olds was not strongly corroborative of intent to commit murder. Do you agree or disagree? Why?

9. In the factual situations described in notes 5 and 6, would you say the evidence shows a “substantial step” sufficient to convict the defendants of attempt?

State v. Thousand

1. What was the crime that D was charged with?

2.  Did D distribute any such material? Who to?

3. What was D’s defense?

4. What is the common law rule of legal impossibility and factual impossibility? Are both a defense, is neither a defense, or is one a defense and the other not?

6. As for legal impossibility, the court says there are actually two types. What are they?

7. What is pure legal impossibility?

8. What is hybrid legal impossibility?

9. So, do modern courts still mostly stay with the common law rule and make a distinction between factual and legal impossibility—accepting one as a defense and other not?

10. What two elements does the court say the prosecution is required to prove in order to make out a case of attempt uner the statute in Michigan? 

11. Would D in Thousand be guilty of criminal attempt under MPC § 5.01(1)(a) or § 5.01(1)(b)? 

12. Do you see any problem with this “modern” approach that refuses to consider impossibility in determining whether a person is guilty of an allegedly attempted offense? Consider these facts, which are based on a real case:

Alvarez owned a truck and made a living by hauling things for people who needed to have stuff moved. He received a call to haul some appliances to Opa-Locka Airport for delivery to a plane that would take the appliances away. He picked up the appliances, drove them to the airfield and loaded them on the plane. At that point Alvarez was arrested for attempt to import the marijuana that he allegedly believed would be on the plane when it returned from Colombia. Although there was no actual marijuana, and no proof that anybody ever discussed marijuana with Alvarez, the court held there was enough evidence to go to the jury, i.e., evidence from which the jury would reasonably infer that Alvarez believed there would be marijuana on the plane when it returned and that he intended to take possession of it. Alvarez (who denied any such intent or belief) was convicted. 

“Inherent impossibility” (note 13):
Prayer posted on Facebook: 
 "DEAR LORD, THIS YEAR YOU TOOK MY FAVORITE ACTOR, PATRICK SWAYZIE. YOU TOOK MY FAVORITE ACTRESS, FARAH FAWCETT. YOU TOOK MY FAVORITE SINGER, MICHAEL JACKSON. I JUST WANTED TO LET YOU KNOW, MY FAVORITE PRESIDENT IS BARACK OBAMA. AMEN." 
Should the Secret Service intervene?

Commonwealth v. McCloskey

no questions-not assigned

United States v. Alkhabaz

no questions-not assigned
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