Nulla poena sine lege

“no punishment without a law”

“previously”

No person shall be “deprived of life, liberty or property without due process of law.”







U.S. Const. Amend. V.







   ..also in Amend. XIV


.. there has to be a law


Mochan:
.. “any act which directly injures or tends to injure the public”

Do no wrong.

Keeler case

Three things to consider in trying to understand a statute:


• What’s the plain meaning (literal) of the words?


• What did the legislature appear to have “in mind”









     (legislative intent)?


• What was the apparent purpose of the statute?

Cf. McBoyle (airplane, takes own car) (
According to (former) 18 U.S.C.A. § 2313:

Whoever receives, possesses… sells, or disposes of any motor vehicle, which has crossed a State … boundary after being stolen, knowing the same to have been stolen, shall be fined under this title or imprisoned not more than 10 years, or both.

1. Defendant stole a small airplane and flew it to a neighboring state. Can Defendant be convicted under the statute?
2. Defendant lives in New Jersey and drives to work in New York City. One night, Defendant’s car was stolen from a parking lot in near his work. A few days later, by sheer coincidence, Defendant spotted his car parked on a Manhattan street. Using his key, he got in and drove home. Can Defendant be convicted under the statute?
    • What’s the plain meaning (literal) of the words?


• What did the legislature appear to have “in mind”









     (legislative intent)?


• What was the apparent purpose of the statute?

“not what the Legislature intended…”
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But cf.:
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California court rules that bees are a type of fish in order
to protect them under the state's endangered-species
act

Mia Jankowicz Jun 1, 2022, 11:45 AM EDT
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[image: image4.png]= Judges ruled Tuesday that bumble bees could be classed as fish
under California environmental laws.

= This unlocks protections for the state's four endangered bumble-
bee species.

= The ruling clarifies the state's confusing classification inits
environmental protections.




 Not what the Legislature intended?
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Re: Patterson v. New York 

Arizona Supreme Court decision on intent makes child diapering a potential crime, dissent argues

POSTED SEP 19, 2016 03:02 PM CDT

BY DEBRA CASSENS WEISS
An Arizona Supreme Court decision interpreting the state’s child molestation statute is bad news for caregivers, according to a dissent that is attracting press attention.

Parents in Arizona who change an infant’s soiled diaper or bathe a toddler are committing a felony as a result of last week’s 3-2 decision(PDF), the dissenters argued in Holle v. Arizona. The dissent convinced Slate, which called the majority opinion “stunning and horrifying.”

The Arizona Supreme Court majority held that prosecutors need not prove that a defendant who is prosecuted for child molestation or child abuse was motivated by a sexual interest.

The molestation and child-abuse laws do not require proof of sexual interest as an element of the crime, but they allow a defendant to raise lack of a sexual-interest motivation as an affirmative defense, according to the majority opinion. “The statutes are clear and unambiguous,” the majority said. “We must apply those statutes as written.”

The majority rejected the defendant’s contention that the laws violate due process. The defendant’s “bare assertion that, absent a sexual motivation element, [the statutes] will hypothetically lead to absurd prosecutions does not warrant ignoring the plain language of the subject statutes,” the majority said. “We cannot and will not assume that the state will improperly prosecute persons who, though perhaps technically violating the terms of broad statutes … clearly engaged in reasonable, acceptable and commonly permitted activities involving children.”

If prosecutors did charge parents for changing diapers, an as-applied challenge to the law “would likely have merit in light of parents’ fundamental, constitutional right to manage and care for their children,” the majority said.

The two dissenters concluded that the majority’s reading of the statutes creates a vagueness problem that renders them unconstitutional.

Slate noted Fordham law professor John Pfaff’s Twitter comments on the decision. He warned that the majority ignores the power prosecutors can wield in plea bargaining by threatening prosecution under the statutes. “If I owned a day care center” in Arizona, he wrote, “I’d be closing down and moving to another state.”

The County Attorney’s office in Maricopa County, Arizona, said in a a press release after the decision that prosecutors would never consider filing charges against a parent tending to a child’s hygiene or medical needs.

“It is important for our community to understand no parent has ever been charged with a crime for simply changing a diaper, bathing a child, or tending to their medical needs, and this decision does not change that,” County Attorney Bill Montgomery said in the press release. “It is incredibly insulting to believe any prosecutor reviewing a case for charging would not be able to tell the difference between an adult taking proper care of a child and the molestation of a child victim.”

Updated on Sept. 23 to include information from the Maricopa County Attorney’s press release.

http://www.abajournal.com/news/article/arizona_supreme_court_decision_on_intent_makes_child_diapering_a_potential/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
In Arizona, Parents Could Go to Jail for 

Changing Their Kids' Diapers
Defendants have to prove the contact was non-sexual

Lenore Skenazy|Sep. 19, 2016 1:00 pm

What's the difference between a parent changing his baby's diaper and a child molester fondling a 12-year-old's breasts?

In Arizona, that's a trick question—because, legally, there is no difference. In a state Supreme Court ruling that came out last week, the justices determined that intentionally or knowingly touch the private parts of a child under age 15 is automatically a felony.

Okay, but what if there was no sexual intent? What if, say, dad was giving the baby a bath, or the babysitter was taking the kid's clothes off to get him ready for bed?

Well, according to the decision in State v. Holle, if defendants can prove that they were "not motivated by sexual interest," then they can avoid being deemed sex offenders. But this places the burden of proof on the accused to prove their innocence, not the state to prove their guilt. The state no longer has to demonstrate that the contact was non-sexual—the accused party has to prove that.

What's more, noted Matt Brown in Mimesis Law, quoting the two dissenting justices:

Such a defense...does not mean that a crime has not occurred, but instead that the miscreant may avoid "culpability" by persuading the factfinder that the "criminal conduct" should be excused.
Criminal conduct? The conduct of helping a kid into her bathing suit?

The Arizona law that triggered this decision deliberately keeps the tripwires vague. And the state Supreme Court had no problem with that, relying on what it believes will be the impeccable restraint of all prosecutors throughout the state:

We cannot and will not assume that the state will improperly prosecute persons who, though perhaps technically violating the terms of broad statutes [], clearly engaged in reasonable, acceptable, and commonly permitted activities involving children.

And yet, notes Brown, since 90 percent of all cases never go to trial and are determined by plea bargain, this gives prosecutors a giant scythe to dangle over any citizen: Are you going to go to court to prove you're not a sex offender? Or are you going to take a plea?

It's a scythe that can be used as a new threat to defendants facing other, unrelated charges, too. Are you now or have you ever changed a diaper? Then we've got you.
These fears may seem paranoid, says Fordham Law Professor John Pfaff, and "obviously, if hundreds of these cases came down the line, the legislature would have to change the law. But," he points out, "we'll never see those cases. Because even if you can prove yourself innocent, by the time you're charged with child molesting it's going to ruin your life. So prosecutors [can] use these tools in ways that are very hard to see."
Yes they can. And that stinks more than a day-old Pampers.

http://reason.com/blog/2016/09/19/in-arizona-parents-could-go-to-jail-for

Re: In re Keeler –

+[image: image6.png]Judge Acquits Lori Drew in Cyberbullying Case,
Overrules Jury

Bykim Zetter 1 July2, 2009 | 3:04 pm | Categories: The Courts, cyberbulling

LOS ANGELES — A federal judge on Thursday
overtured guilty verdicts against Lori Drew,
issuing a directed acquittal on three misdemeanor
charges.

Drew, 50, was accused of participating in a
cyberbullying scheme against 13-year-old Megan
Meier who later committed suicide. The case
against Drew hinged on the government's novel
argument that violating MySpace’s terms of
senice was the legal equivalent of computer
hacking. But U S. District Judge George Wu
found the premise troubling.

“It basically leaves it up to a website owner to
determine what is a crime,” said Wu on Thursday,
echoing what critcs of the case have been saying
for months. “And therefore it criminalizes what
would be a breach of contract”

Tina Meier, the mother of Megan Meier, walked
out of the courtroom while Wu was stilldelivering
his ruling. She later told reporters that she was
“extremely upset with the decision” and that she
left because she “was done listening to” the judge. She indicated that the farmily is still considering whether to
bring a civl case against Drew.

Ron Meier, Megan Meier's father, whose marriage fell apart afer his daughters death, wore a large lapel button
bearing his daughter's smiling face as he spoke to reporters with tears in his eyes. He said despite Drew's
acquittal, “a jury of her peers did convict her, so that itselfis a victory.™

Drew's attomey, H. Dean Steward. praised Wu's decision and said that ‘those of us that are concemed about
being prosecuted” for violating a terms of senvice agreement “should feel a bit better now.™

Drew had been charged with four potential felony counts of unauthorized computer access under the Computer
Fraud and Abuse Act. The jury comvicted her st year of three misdemeanor charges instead and deadlocked on
the fourth charge.




Two “insuperable obstacles” prevented court from redefining the words “human being”:

 
( jurisdictional     (outside the court’s powers)
 ( constitutional   (due process of law ( fair warning) 



( no “unforeseeable judicial enlargement”



( cf. “ex post facto” laws

Re: Keeler case 
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https://www.latimes.com/california/story/2020-08-04/women-addicts-delivering-stillbirths-may-face-murder-charges
“[W]e believe the law was misapplied and misinterpreted,” said Attorney General Becerra. “Section 187 of the California Penal Code was intended to protect pregnant women from harm, not charge them with murder.”
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‘American Academy of Pediatrics reiter-
ated the admonition last October.

‘New York City requires restaurants.
to post warnings that drinking alcohol
during pregoancy can cause birth de:
fects. But such health decisions are upta
the woman, not the bartender, rights
commission officials say.

So does Michael Sinensky, whoownsa
dosen bars and clubs in and around New
York City. 1 wouldu't preach o my staff
Dot to serve pregnant women.” says Si-
nensk.  father of three.





People v. Marrero

“any penal correctional institution”

“Ignorance of the law is no excuse”

“Justice to the individual is rightly outweighed by the larger interest on the other side of the scales”
Consider this:

Is a prosecution justified as long as the prosecutor can find a plausible interpretation of a statute that makes it sound like it covers what the defendant did? Smith v. United States, 508 US 223 (1993)

(turns “rule of lenity” on its head)

Rule of lenity:

Justice Gorsuch (2022): 

The rule of lenity is a centuries-old canon of statutory construction holding that “ambiguity concerning the ambit of criminal statutes should be resolved in favor of lenity.” Skilling v. United States, 561 U.S. 358, 410 (2010).

Justice Gorsuch argued that because of the rule of lenity’s historical pedigree and its  grounding in constitutional right—he noted that American courts have invoked the rule since the 18th century as “a means of upholding the Constitution’s commitments to due process and the separation of powers”—it should provide the rule of decision in this and many other … cases. 
(He argued that resort to the rule of lenity is warranted because the Occasions Clause is genuinely ambiguous—it “supplies little guidance, does not define its key term, and the word it does use (‘occasions’) can lead different people to different intuitions about the same set of facts.”)
Principle of “Legality”

● “no penalty without a statute”


   → centralizes choices of right/wrong in legislature

● Cf. Mochan: Courts can punish any act that “directly injures or tends to injure” public (not the general rule).  

Keeler takes the “legality” principle very seriously



● adheres to meaning of Legislature in 1850s!



● rejects “unforeseeable judicial enlargement” 





→ also, respects rule of “lenity”



● Keeler dissent argues for “updating” intents
    → Idea: Court should do justice, not woodenly follow

Marrero does not take the “legality” principle at all seriously


    → “Justice to the individual is rightly outweighed 

                by societal benefit”
“Vagueness” and “Overbreadth”:  
Desertrain and In re Banks 

Desertrain – too much discretion to law enforcement 

          to boss people around

But: 

Almost always, criminal convictions (not to mention arrests) rely on circumstantial evidence, that is, proof of conduct that is, in itself, innocent.

Re: Desertrain 

Airport workers to be trained to spot human trafficking

 September 24, 2015 | Filed in: Uncategorized.

 
Airport and airline employees are being enlisted in an effort to spot signs of human trafficking.

As home to the world’s busiest airport and host of large conventions and professional sporting events, Atlanta is a hotspot for sex trafficking of children, according to the FBI.

Atlanta-based Delta Air Lines has trained some of its employees to recognize signs of human trafficking at the airport and report it to police, and Hartsfield-Jackson also plans to provide training for workers to spot human trafficking.
Atlanta’s underground sex economy generates an estimated $290 million a year, the largest of the U.S. cities studied in an Urban Institute’s Justice Policy Center report
      Re: Desertrain 

Homeland Security Asking Hotel Staff to Report Customers for Too Many Condoms
Frequent minibar-restock requests and refusal of maid service for several days also listed among signs you might be a sex trafficker.

Elizabeth Nolan Brown| Jan. 12, 2016 1:00 pm

U.S. Department of Homeland Security (DHS) continues to pour time and taxpayer money into convincing the American people that there's an epidemic of sex trafficking here. So bad is this alleged epidemic that ordinary crime-control measures won't work, hence the department is recruiting truck drivers and hotel workers to be its eyes and ears on the ground. Ugh.

That's why, as part of the "Safe Action Project," DHS staff will train hotel and hospitality workers on how to spot the so-called signs of sex trafficking. Alleged "red flags" include:

● frequent use of "Do Not Disturb" sign on room door

● minibar in need of frequent restocking

● individuals … with "lower quality clothing than companions" 

● presence of multiple computers, cell phones, pagers, credit card swipes, or other technology 

● an "overly smelly room" that reeks of "cigarette, marijuana, sweat, bodily fluids, and musk"

● a guest who "averts eyes or does not make eye contact"

● guests with "suspicious tattoos" 

● the presence of photography equipment

● guests with too many personal hygiene products, especially "lubrication, douches"

● guests with too few personal possessions

● rooms paid for with cash or a rechargeable credit card

● "individuals loitering and soliciting male customers" 

● "claims of being an adult though appearance suggests adolescent features"

● refusal of room cleaning services for multiple days 

● garbage cans containing many used condoms

● "excessive sex paraphernalia" in room

Re: Desertrain 

NYC couple complains American Airlines thought boyfriend was sex trafficker

POSTED 7:18 PM, JANUARY 7, 2016, BY MARY MURPHY, UPDATED AT 10:24PM, JANUARY 7, 2016
QUEENS – It was two days before Christmas, when Kathleen Chan and Jay Serrano—who share a home together in Astoria—were flying back to JFK Airport from their latest Caribbean vacation.

They had caught American Airlines Flight 312 from Miami, after an initial flight from the Dominican Republic, where they’d been relaxing on the beach for a week.

When they landed, the flight captain made an announcement.

“Please remain in your seats, with your seatbelts fastened,” Serrano remembers the pilot saying.

The couple says within twenty minutes, the door to the cabin opened and three, armed Port Authority police officers started walking down the aisle. They stopped at aisle 23, where Chan and Serrano were sitting.  One of them looked at Kathleen Chan. “And he turns to her and says, ‘Do you have ID?’” Serrano remembered. Chan showed her New York State driver’s license, with its photo ID and proof that she lived at the same address in Astoria that Serrano did.

In fact, the couple was about to mark nine years together, which included buying their Queens home in 2011 and refurbishing it. Neither knew that the flight crew had suspected Chan was being sexually trafficked. Chan works in human resources at The Durst Organization in midtown, and Serrano is properties manager for the high-end Coach company, which sells bags and accessories, based in the Hudson Yards. Chan was born and raised in the United States; her parents are immigrants from Hong Kong. Serrano was born in Puerto Rico.

Re: In re Banks – 

“Vagueness” 

“Overbreadth”

Re: In re Banks – 

Vagueness vs. Overbreadth

Vagueness = statute must be sufficiently definite
Definite enough to give:
  ● “fair warning” to a “person of common intelligence”

  ● reasonably clear guidance to those who enforce laws

But almost always →

vagueness can be cured by judicial interpretation

    In re Banks

Overbreadth

        ( the statute’s words prohibit “innocent” conduct 

(viz. not intended by the legislature)

But → also generally can be cured by judicial interpretation

Reason for “vagueness” doctrine (U.S. Supreme Court):


Our doctrine prohibiting the enforcement of vague laws rests on the twin constitutional pillars of due process and separation of powers. 

[1] Vague laws contravene the “first essential of due process of law” that statutes must give people “of common intelligence” fair notice of what the law demands of them. 

[2] Vague laws also undermine the Constitution’s separation of powers and the democratic self-governance it aims to protect. Only the people’s elected representatives in the legislature are authorized to “make an act a crime.” United States v. Hudson, 7 Cranch 32, 34 (1812). 

[3] Vague statutes threaten to hand responsibility for defining crimes to relatively unaccountable police, prosecutors, and judges, eroding the people’s ability to oversee the creation of the laws they are expected to abide.

               From United States v. Davis, 588 U.S. __ (2019)

Re: In re Banks – 

But… is it “unfair to require that one who deliberately goes perilously close to an area of proscribed conduct shall take the risk that he may cross the line.”
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Re: In re Banks – 

Was G.S. 14-202 a vague statute? How?

What did it prohibit?

It was definite enough in defining the act that it prohibited
..but 

Would the statute allow punishment for: 

     ● A mother peeks into her little girl’s bedroom at night?

     ● A theater manager peeks into the crowded theater?

     ● A cook at a restaurant peeks into the dining room?

     ● A female clerk at a dress store peeks in a fitting room?

     ● A male clerk (concerned about theft) peeks into fitting rooms?

     ● A boss, plagued by thefts, “spies” on his employees at work?

→ all of these are guilty under the plain wording of the statute. No?

There’s no “vagueness here

What might be some truly “vague” laws?

( Must remove non-complying data “without undue delay”
( Spreading “misinformation” (or “disinformation”)

( Hanging out or loitering on residential streets at night “without a proper purpose”
( Possessing a gun after conviction of a “crime of violence”
“According to §924(c)(3), a crime of violence is “an offense that is a felony” and

“(A) has as an element the use, attempted use, or threatened use of physical force against the person or property of another, or 

“(B) that by its nature, involves a substantial risk that physical force against the person or property of another may be used in the course of committing the offense.” 

United States v. Davis, 588 U.S. __ (2019)

Held: “unconstitutionally vague” (“a vague law is no law at all”)
Desertrain

Papachristou v. City of Jacksonville :: 405 US 156

Re: In re Banks – 

“Overbreadth”

      ( Nominally → statute prohibits “innocent” conduct

      ( Allows “facial” challenge by even by persons whose 

conduct is meant to be prohibited

Problem:

    ● there’s no such thing as “innocent” conduct



that’s beyond the reach of the law

    → non-“innocent” = whatever legislature declares it

    → few limits on legislature’s power to ban conduct

The “overbreadth” complaint in Banks: 

         ( the words prohibited substantial conduct  

     that the legislature probably did not intend to prohibit

                         (ergo, penalties that the legislature did not intend)

  ( But: how do we know what legislature intended,

       except from its words?


..if we do know, “cure” by limiting interpretation

Real problem: guidance to people who enforce the laws

→ “excess” impingement on liberty (?)

→ effect of overbroad statute = excess discretion to enforcers

 → invites selective enforcement against out-of-favor people









           (Desertrain)
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  Re: Muscarello – 

18 U.S. Code § 924 (c)(1)(A):

Any person who, during and in relation to any crime of violence or drug trafficking crime, … uses or carries a firearm [shall] be sentenced to a term of imprisonment of not less than 5 years.

White Plains is quick to write tickets, but slow to share its parking, traffic laws

Asher Stockler
Rockland/Westchester Journal News
On a recent weekday morning in downtown White Plains, I was backing into a free spot on Martine Avenue in preparation for a column about the city’s Traffic Ordinance.

Unprompted, a woman feeding the meter for an adjacent spot began grumbling about the city’s usurious penalties for parking violations. In her 60s, the woman observed that in her younger years, violations would rarely cost more than $5 or $10. 

Today, the city collects around $6.2 million from parking fines each year. And if the city gets its way, I will contribute $100 toward that sum after I was charged, twice, with violating the ordinance on a pair of parking tickets.

The Traffic Ordinance is an endless string of rules that comprises the parking and traffic laws of the city of White Plains. It is filled with minutiae about the placement of stop signs and curbside loading zones.

But it also contains an assortment of higher-order rules pertaining to traffic and parking infractions that motorists in the city, or those just passing through, must follow. 

On my ticket, an officer referenced a "Sect. to 228" of the Traffic Ordinance as the basis for the alleged violation. It apparently had something to do with the vehicle's registration, though it was styled as a parking ticket. 

Finding that section, however, proved to be a major challenge. The Parking Department, Law Department and City Clerk each suggested that the other might have a full and complete copy of the ordinance, including Section 228, which I was unable to initially locate.
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But it also contains an assortment of higher-order rules pertaining to traffic and parking infractions that motorists in the city, or those just passing through, must follow. 

Like many other towns and villages, White Plains allows anyone with a passing interest in the law to browse the code online. However, the Traffic Ordinance cannot be found there.

It appears that a comprehensive, actual copy of the city's traffic and parking laws only exists in two places. One option is to peruse a tattered, grease-stained compilation of the law at the White Plains Public Library's ready reference section. 

That is where I found myself on a Monday evening in late September, standing over the city's Traffic Ordinance. I ran my finger down the index to locate the relevant page out of the hundreds the city has crammed into a multi-inch binder.

The index, I found, was last updated several sections before Section 228, which was enacted a decade ago. So how could I locate the charge, much less understand what it even was?

According to Brian Kenney, the library's director, motorists such as myself would previously scan the overstuffed binder before making an appearance in traffic court, where they could challenge parking violations or other infractions.

He says that the binder is updated regularly, although certain material, such as the index, may be years out of date. After making inquiries, the Parking Department ultimately provided me with a copy of the relevant section that they happened to have on hand.

The travails of finding the city's parking and traffic rules, though, raise questions about who ultimately has access to the law of the land, and who gets deterred from navigating the system.

The right of public access to local ordinances is a key part of citizen participation in local democracy, according to Peter Martin, a co-founder of Cornell Law School's Legal Information Institute and the school's dean from 1980 to 1988.

"There are countless instances in which citizens are curious about what rights they have and what responsibilities they have under the local law," Martin said. "There needs to be a place where a citizen can go. For many, that means online."

John Callahan is the White Plains corporation counsel, the top lawyer on the job. He emphasizes that around 90% of the Traffic Ordinance contains lesser information that is not of great urgency to the public, such as the location of stop signs.

However, the remaining 10% may be of critical importance, as the city's traffic and parking rules can be used as a basis for issuing tickets. The city is known for its iron-fisted approach to enforcement.

Callahan said that it wasn't clear anybody had previously considered publishing the Traffic Ordinance electronically, though he explained that over the summer an intern had begun diligently retyping the entire binder so that it could eventually be put online.

Because the Common Council updates the traffic laws around every one to three months, it requires constant vigilance to make sure the binder is up to date.

No downside to fighting tickets

In the meanwhile, what should a motorist do who receives a ticket with an obscure section of the law cited on front?

Eli Moore, a Westchester-based traffic violations lawyer and former Bronx County assistant district attorney, advised that there is no downside to fighting tickets, especially during COVID-19, when cases are being processed via mail. 

"A lot of people get a ticket for anything and think they have to pay it and plead guilty, that there is no recourse for moving violations or speeding tickets," he said. "But they can always plead not guilty, and most times, you’ll get a reduction. You have nothing to lose. The fines aren't going to be any greater if you fight a ticket." 

Martin, the former Cornell Law School dean, notes that laws enforced at the local level especially can have a disparate impact among different members of the community. Discretionary enforcement, he says, opens the door to "abuse of discretion."

When police and parking enforcement officers have a raft of laws at their disposal to use, or disregard, as they see fit, individual decision-making and all of the biases that come with it can have an outsize influence on who ends up charged.

That is why public access to the law, as Martin emphasizes, can help equip citizens with the tools needed to fight charges issued by a public authority. "Citizens ought to be empowered to do that," he notes.

This schism is no clearer than in New York City in the early aughts, when police officers continued to charge homeless residents with a panhandling violation that had been declared unconstitutional years earlier.

Despite the law's unconstitutionality, the NYPD "continued to arrest, prosecute, issue bench warrants and issue an alarming number of summonses for violations," Judge Shira A. Scheindlin said at the time.

Attorneys for the homeless residents said that prosecutors needed to "exercise discretion" regarding the charges, but instead exhibited "gross and wanton deliberate indifference" to their constitutional rights.

The case was ultimately settled.

In White Plains, the battle between motorists and officers remains an ongoing feature of everyday life. Because the city court is not holding in-person hearings for traffic infractions, I will have to contest the charge via mail.

What ultimately happens will be determined by a city judge. His or her decision will clarify whether the status quo is alive and well in White Plains, or whether small-time motorists like you and me can notch a win against the city on occasion.

Stay tuned for the outcome.

Asher Stockler is a reporter for The Journal News. You can find him on Twitter at @quasiasher or send him an email at astockler@lohud.com. Reach him securely: asher.stockler@protonmail.com.
Criminal law is one of the most politicized areas of law. 


… gets a relatively huge amount of political attention

As a result, the criminal law is:

   ● Substantially less consistent than other areas of law you study

   ● Full of legislatives “diktats” that don’t nec’ly fit any pattern  

   ● Full of statements of goals or principles that simply aren’t 


consistently carried out in practice, for example:

 
 ● idea that laws should give “fair notice” of what’s prohibited.

Real rule (?):

 Criminal laws should be definite enough to limit the discretion

    and independence of those who are empowered to punish




   —to keep punishment within definite bounds
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been debunked after decades of misuse

BY MARK HANSEN

"Slow and painful has been man's progress
from magic to law."

So began the report and recommendation of a
federal magistrate judge last year in the case
of Han Tak Lee, a New York man then serving
alife sentence in a Pennsylvania prison for the
1989 arson murder of his 20-year-old mentally
ill daughter. Ji Yun Lee

That proverb, inscribed at the University of
Pennsylvania Law School on a bronze statue
of Hsieh-chal, a mythological Chinese beast
with the power to discern guilt serves as a
“fitting metaphor for both the progress of the
faw and the history of this case.” wrote Chief
U.S. Magistrate Judge Martin C. Carison of
Harrisburg

lustration by Stephen Webster Carlson describes Lee’s long legal odyssey

and the revolution in arson science that has
[ soee ]

taken place between the time of his 1990 trial and today.

“Sometimes we find that truth eludes us.” he continued. “Sometimes, with
the beneft of insight gained over time, we learn that what was once
[in_srr- BEO} regarded as truth is myth, and what was once accepted as science is

superstition. .. So it s in this case.”

Carlson found that the
fire science evidence at the heart of the

prosecution’s case, undisputed at the time, 4 3
has been debunked by more than two g 2





http://www.abajournal.com/magazine/article/long_held_beliefs_about_arson_science_have_been_debunked_after_decades_of_m/
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DEBRA CASSENS WEISS
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An initial government review of hair analysis testimony by 28 F8I
experts has found all but two of them gave flawed testimony
favoring the prosecution in most trials where they testified before
the year 2000

The review found the 26 hair examiners overstated forensic hair
matches in more than 95 percent of the 268 trials initially
reviewed, including 32 death penalty cases, the Washington Post
reports. The trials were held over more than a two-decade period
before 2000

Research has not established how often hair from different
people may appear the same when subjected to microscopic hair
analysis, the story says. Yet FBI experts testified that hairs found
atacrime scene were near certain matches to the hair of
defendants.

After 2000, hair analysis has been used only to rule out suspects or in
conjunction with DNA testing

wweet 20|  The cases are part of an FBI review of about 2,500 cases where its examiners
have testified about hair matches. The National Association of Criminal
Defense Lawyers and the Innocence Project are assisting in the review. The federal government
is offering DNA testing in cases where flawed testimony was used, if it is sought by a judge or
prosecutor. and will not raise procedural objections in appeals of those cases.

The Washington Post spoke with University of Virginia law professor Brandon Garrett, who said
early court rulings admitting the flawed testimony have made it difficult to challenge hair evidence
as unsound. “The tools don't exist to handle systematic errors in our criminal justice system.”

Garrett told the Post.

“The FBI deserves every recognition for doing something really remarkable here. The problem is
there may be few judges, prosecutors or defense lawyers who are able or wiling to do anything

about it Garrett said




http://www.abajournal.com/news/article/flawed_fbi_hair_testimony_was_widespread_in_criminal_cases_before_2000_init/?utm_source=maestro&utm_campaign=weekly_email&utm_medium=email&job_id=150423AO
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“The natural progress of things is for liberty to yield and government to gain ground.”

 - Thomas Jefferson, 1788

- Thomas Jefferson to Edward Carrington, Paris, May 27, 1788
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The fuzzy area between the realm of freedom and the realm of prohibitions belongs de facto to the realm of prohibitions.
Re: Desertrain 

Travelling while carrying excessive amounts of cash:

Charles Clarke, a 24-year-old college student, was relieved of $11,000 in cash by federal agents at the Cincinnati/Northern Kentucky International Airport after a ticket agent reportedly told them he smelled like marijuana. They stopped and searched him at the airport, found no drugs or other banned items and never charged him with a crime, but they took his money.
DEA Seizes Life Savings of New Orleans Grandfather Without Charging Him with a Crime

The case is the latest example of people who say their savings were seized in airports, despite it being perfectly legal to fly domestically with large amounts of cash.

C.J. CIARAMELLA | 8.17.2021 4:07 PM
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Kermit Warren (Institute for Justice)
A New Orleans grandfather says the Drug Enforcement Administration (DEA) took his life savings based on flimsy accusations of drug trafficking and without ever charging him with a crime. Now he's fighting to get it back.

Kermit Warren, a former longshoreman, says he and his son had gotten laid off from their jobs last year during the COVID-19 lockdowns, and he was trying to turn a side-business as a scrapper into a full-time venture. To that end, he and his son traveled to Ohio with roughly $28,000 to purchase a tow truck.

Police Ripped Off More Stuff Than Burglars Did Last Year

Civil asset forfeiture is big business for cops.

By Phillip Smith / AlterNet
November 27, 2015
When you think about getting property stolen, you think about criminals, but maybe you should be thinking about the police. Law enforcement use of asset forfeiture laws to seize property—often without a criminal conviction or even an arrest—has gone through the roof in recent years, and now the cops are giving the criminals a run for their money, and winning.

According to a new report on asset forfeiture from the Institute for Justice, police seized $4.5 billion in cash and property through civil forfeiture last year. That exceeds the $3.9 billion worth of property stolen in burglaries during the same period. The valuation of burglary proceeds is from the FBI's annualUniform Crime Report. 

Now, not every dollar seized by police is stolen. Some of it is seized legitimately from real criminals who should pay for the damage their crimes cause. But in too many cases, property is seized from people who have not been convicted of anything.

Should Faking a Name on Facebook Be a Felony? 

SEPTEMBER 14, 2011, 8:15 P.M. ET.

Congress contemplates draconian punishment for Internet lies.

By ORIN S. KERR 

Imagine that President Obama could order the arrest of anyone who broke a promise on the Internet. So you could be jailed for lying about your age or weight on an Internet dating site. Or you could be sent to federal prison if your boss told you to work but you used the company's computer to check sports scores online. Imagine that Eric Holder's Justice Department urged Congress to raise penalties for violations, making them felonies allowing three years in jail for each broken promise. Fanciful, right?

Think again. Congress is now poised to grant the Obama administration's wishes in the name of "cybersecurity."

The little-known law at issue is called the Computer Fraud and Abuse Act. It was enacted in 1986 to punish computer hacking. But Congress has broadened the law every few years, and today it extends far beyond hacking. The law now criminalizes computer use that "exceeds authorized access" to any computer. Today that violation is a misdemeanor, but the Senate Judiciary Committee is set to meet this morning to vote on making it a felony. 

The problem is that a lot of routine computer use can exceed "authorized access." Courts are still struggling to interpret this language. But the Justice Department believes that it applies incredibly broadly to include "terms of use" violations and breaches of workplace computer-use policies. 

Breaching an agreement or ignoring your boss might be bad. But should it be a federal crime just because it involves a computer? If interpreted this way, the law gives computer owners the power to criminalize any computer use they don't like. Imagine the Democratic Party setting up a public website and announcing that no Republicans can visit. Every Republican who checked out the site could be a criminal for exceeding authorized access.

If that sounds far-fetched, consider a few recent cases. In 2009, the Justice Department prosecuted a woman for violating the "terms of service" of the social networking site MySpace.com. The woman had been part of a group that set up a MySpace profile using a fake picture. The feds charged her with conspiracy to violate the Computer Fraud and Abuse Act. Prosecutors say the woman exceeded authorized access because MySpace required all profile information to be truthful. But people routinely misstate the truth in online profiles, about everything from their age to their name. What happens when each instance is a felony?

In 2010, the Justice Department charged a defendant with unauthorized access for using a computer to buy tickets from Ticketmaster. Ticketmaster's website lets anyone visit. But its "terms of use" only permitted non-automated purchases, and the defendant used a computer script to make the purchases.

(full story in /SLIDES-old)

As federal anti-hacking law turns 35, its meaning, reach and effectiveness are still murky

BY JASON TASHEA
AUGUST 19, 2019, 6:00 AM CDT
The year was 2012 and Mark Jaffe and Tor Ekeland had just started a law firm. Business was not exactly booming, and the two had decided to bet their fledgling firm on defending a highly controversial client pro bono.

“It got really bad at points,” recalls Jaffe, a partner at Tor Ekeland Law in Brooklyn. “It’s: ‘How are we paying rent? Literally, can I get to the courthouse? When’s it going to pay off?’ “

The client, Andrew Auernheimer, is a hacker who in 2010 had a small internet security company that got into hot water. Going by the online handle “weev,” he’s also “a neo-Nazi white supremacist infamous for his internet trolling and extremely violent rhetoric advocating genocide of non-whites,” according to the Southern Poverty Law Center.

Auernheimer was facing two counts under the Computer Fraud and Abuse Act—the federal government’s anti-hacking statute—after he and his business partner found a vulnerability on an AT&T website that left iPad users’ information public. Through an automated script, they slurped up 120,000 email addresses and SIM card identifiers. While his partner took a plea, Auernheimer faced 41 months in prison and decided to fight the case.

Auernheimer had been represented by a federal defender who wanted him to take a plea, but he wanted to fight. Ekeland and Jaffe decided to take on the case, even though neither was a technology expert nor had either been to trial before. However, they thought the case would bring the firm needed media attention, and, Jaffe says, the issues presented were fascinating.

Among other issues, the two attorneys argued that when Auernheimer visited the AT&T website and collected the data, he did not violate the CFAA’s prohibition against “unauthorized access”—the online version of trespass—because the site was public and unprotected. To consider this a crime, they said, would have significant consequences.

“It was such an overbroad interpretation of [the CFAA],” Jaffe recalls. “The particular offense that he was charged with could be used to prosecute many other types of people doing what we consider to be legitimate work that wasn’t meant to be prohibited by the act.” Ekeland and Jaffe lost at trial, but the U.S. Court of Appeals for the 3rd Circuit vacated the conviction on jurisdictional grounds in 2014 and freed Auernheimer.

Through representing Auernheimer, Ekeland and Jaffe had found what they described as an overly broad statute to mine that has led to other high- and low-profile work over the past seven years. That’s because the law, which was passed 35 years ago in October, is still, in Ekeland’s words, “the Wild Wild West.”

What had started as a pre-internet computer crime law affecting national security and finance has become a statute that prosecutors, plaintiff attorneys and defense counsels agree isn’t right for its time, and maybe never was. Even with broad agreement on the problem, however, the solution is less clear.

FLASHBACK TO WARGAMES
To many, this problem was baked in at the law’s inception. Partly informed by the 1983 Matthew Broderick 
(full story /SLIDES-old)
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