Attempt
What is it? 
      • intent + act that directly tends to effect the crime
      • intent + substantial step toward commission of crime
Criminal attempt consists of:

     ● a specific intent to commit a crime

     ● some intentional overt act in furtherance of intent 

   that’s either:



… beyond mere preparation (C/L), or



… a “substantial step” (MPC)

Penalty:


• misdemeanor (common law)


• one-half highest (California)


• one classification down (New York)


• same as consummated (MPC and Federal)

Why punish attempts?

Some reasons given for punishing attempts:


● attempts = indication of criminal propensities

● fortuitous failure = inequitable basis to exonerate


● supports law enforcement sting operations


● provide a legal basis for intervention

Some reasons given for not punishing attempts:


• no harm


• less instinctive resentment


• motive to desist

Should attempts be punished less than the actual crime? 

• completed attempts

• no credit for “happenstance”

• same fault (moral deficit)



• remove motive to try (“no cost to try”)



• the real harm: putting V at risk



  But, still.. if there is no harm…

• incomplete attempts

• motive to desist

• less harm (including “risk-harm”)

• maybe less fault
Attempt must be more than mere “intent” to commit:


( Mens rea

   “Two intents”:


( Intent to do the acts that = overt acts of attempt


( Intent to do the acts that = the crime


( Actus reus 



“mere preparation” to attempt vs. 
  an actual “attempt” 

   Key tension in drawing the line:

    • mens rea + some conduct that’s observably illegal
    • mens rea + mere “innocent acts”

Should the actus reus of an attempt have to objectively demonstrate criminal intent (as by being illegal in itself)?
“Objectivist” vs. “Subjectivist”

   “Objectivist”:


● govt should not mess with lives → innocent acts

   “Subjectivist”:


● not nec’y that D’s acts evidence a criminal intent
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   http://news.yahoo.com/blogs/ticket/cia-reportedly-thwarted-al-qaida-underwear-bomb-plot-215455451.html

Is there enough to convict for attempt under:


● the common law approach?


● the MPC?
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Man Sentenced to Life Forgot He Was in Jail at
Time of Crime

By Alyssa llewcomb | ABC News Blogs — on, Dec 12, 2011
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LaDondrell Montgomery had his convietion for armed robbery and a lfe sentence overturned thanks
to his attorney discovering he was in jal at the time of the crime.

But he's sill not a free man. The Houston, Texas, felon remains in jail faced with five more robbery
charges.

"He learned from his trouble. But he did have a record and I believe that is what kind of got him into
trouble now, " Larry Montgomery, 58, told ABCNews.com. "Some of the people involved [in the
cases] knew him from the past, from the neighborhood, and I believe had personal vendettas against

LaDondrell Montgomery, 36, has had several stints behind bars, starting in his twenties, which made
it difficult for him to remember whether he was in jail or out on a particular date.

His life sentence for armed robbery, which he received in November, was overturned last Thursday
after his attorney realized he had an air tight alibi. He was in jail at the time of the crime.

"My son had previously been in and out of incarceration before and had trouble remembering the
dates," the elder Montgomery said.

LaDondrell Montgomery might not have known where he was on Dec. 13, 2009, but he knew one
place where he was not- the check cashing store that was held up by an armed robber.

He insisted throughout the trial that he was not the man in the surveillance footage that was used to
conviet him and sentence him to lfe in prison.

Montgomery's lfe sentence was thrown out after his attorney, Ronald Ray, scoured his rap sheet and
realized he had been in jail at the time on a misdemeanor domestic violence charge and hadn't been
released until nine hours after the crime.

State District Judge Mark Kent Ellis chided Ray and Assistant Harris County District Attorney Alison
Baimbridge for being "spectacularly incompetent,” according to the Houston Chronicle.

Baimbridge was unavailable for comment, but told the newspaper that prosecutors are typically
barred from questioning suspects.
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Confessing to Crime, but Innocent

5 JorN scHaRTZ
Published: September 13,2010

KANSAS CITY, Mo. — Eddie Lowery lost 10 years of his life for a [ recounEn
crime he did not commit. There was no physical evidence at his trial [ Twirres

for rape, but one overwhelming factor put him away: he confessed. 1 s o

AL
At trial, the jury heard details that & renr
prosecutors insisted only the rapist
could have known, including the fact
that the rapist hit the 75-year-old
vietim in the head with the handle of a [ %478

Enlarge This image
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silver table knife he found in the e ——
house. DNA evidence would later NOW PLAYING
show that another man committed the | WATCHTRALER

crime. But that vindication would
come only years after Mr. Lowery had served his sentence
and was paroled in 1991.

“I beat myself up a lot” about having confessed, Mr.
Lowery said in a recent interview. “I thought I was the
only dummy who did that.”

Edie Lowery spent 10 years i prison

after confessing t a rape he did not

Comii e auta 7 e o settement But more than 40 others have given confessions since 1976





SHE CAN CONVINCE YOU THAT YOU COMMITTED A CRIME

BY NATHAN SIEGEL    FEB 122016

OZY

[image: image1.png]CIA reportedly thwarted new al-Qaida underwear
bomb plot

‘The CIA thwarted a suicide plot by al-Qaida's
affiliate in Yemen to bring down a U.S.-bound
airliner near last week's one-year anniversary of
Osama bin Laden's death with an upgraded
"underwear bomb," the Associated Press
reported Monday. The White House quickly
released a statement insisting "the device did
not pose a threat to the public."

The device did not contain metal, making it
likely that it could have eluded detection by traditional airport security. But it was unclear whether
controversial new full-body scanners would have located it. The FBI is examining the bomb to see
whether it would have been detected and whether it was powerful enough to bring down an airplane,
the AP reported. The agency said the CLA seized the bomb before the bomber, whose fate was
unclear, had chosen a target or bought a plane ticket.



A 28-year-old investment banker was brutally raped and beaten while jogging in New York’s Central Park in April 1989. The city went berserk. Five boys of color, ages 14 to 16, soon confessed and were convicted — but not before being called “animals,” “crazed misfits” and “park marauders” by anyone with a mouth or pen. Indeed, the boys were treated like animals, and they served up to 13 years in prison before being exonerated based on “shocking” new DNA evidence and a real confession from serial rapist Matias Reyes. The Central Park Five had falsely confessed, claiming they’d been coerced by police.

Don’t think that it could happen to you? Sorry, but a first-of-its-kind study shows that it could — easily. With a little misinformation, encouragement and three hours, researchers were able to convince 70 percent of participants that they’d committed a crime.
The college-aged students who participated in the study didn’t merely confess; they recalled full-blown, detailed experiences, says lead researcher Julia Shaw, a lecturer in forensic psychology from the University of Bedfordshire. The results were “definitely unexpected,” says Shaw, who predicted only a 30 percent rate.

So, how did they plant false memory of a crime in young adults who had never even been in contact with the police? Shaw and Stephen Porter, a forensic psychologist at the University of British Columbia, first got a few facts about the faux criminal’s teen years — the name of her best friend, hometown, etc. — from parents or a guardian. (An ethical committee said it was OK.) Then, during three 45-minute interviews, Shaw extracted information from the students about one true experience (which they remembered) and one fabricated experience (of which she convinced them). After a few hours of feeding the students tidbits of the verified info, she added them up to equal her fabricated crime — and a majority of students were persuaded: They were criminals.

Once people believe something to be true, their imagination kicks in

One student, when told she had assaulted a classmate in her teens, “elaborately” filled in all the blanks: what weapon she used (a rock), what the argument was over (a boy), what she was having for dinner when the 5-0 came a’knockin — even the color of the officers’ hair.

False memories don’t happen quite like Inception. More like a Wikipedia page that can be edited (by you and others), says Elizabeth Loftus, a cognitive psychologist at the University of California, Irvine. Once people believe something to be true, their imagination kicks in, and they begin to visualize the situation using past experiences from themselves, others, even movies, she says. When the patchwork of memory gets stitched together and internalized, truth and fiction become indistinguishable, Loftus says.

And police use Shaw’s tactics, argues Mark Godsey, co-founder and director of the Ohio Innocence Project, an advocacy group for the wrongly convicted. A really heavy-handed interrogation could consist of all the features of Shaw’s study and worse, criminal consequences.

Sure, “the system isn’t perfect,” says Albie Esparza, public information officer for the San Francisco Police Department. But the idea that police use the good cop, bad cop routine is “very Hollywood,” he says. In fact, it’s standard procedure to record interrogations either using video or audio, he says, preventing fishy business. Plus, the police have just as much interest as the public in nabbing the real criminal, Esparza says. “No department wants the image of locking up innocent people.”

http://www.ozy.com/acumen/she-can-convince-you-that-you-committed-a-crime/38915

Mens Rea of Attempt:

   “Two intents”:


( Intent to do the acts that = overt acts of attempt +

( Intent to do the crime

People v. Gentry

  Distinguished:

• various kinds of mens rea for murder


• specific intent-only for attempt 

++++++++++++++
Bruce v. State – no such thing as attempted recklessness or negligence crimes
Cf. MPC 5.01:

Replaces “specific intent” with “acting with the kind of culpability otherwise required for commission of the crime.”

But.. D must believe his purposeful conduct will either: 

     ( constitute the conduct of the crime, or
     ( produce a criminally prohibited result,

  
       or it must be “planned” or have “purpose” to do so.

Ergo, even under MPC, there’s still no such thing as attempted recklessness or negligence crimes
But.. MPC seems to allow attempted “with knowledge” crimes (where element is practically certain to occur)
Bruce and Gentry: no such thing as “attempted” recklessness or negligence crimes

Reason: attempt requires a “specific intent” to make the crime occur (Gentry)
   “Two intents”:


( Intent to do the acts that = overt acts of attempt +

( Intent to do the crime

But, if D acts with a mental state of recklessness or negligence, that negates the specific intent to make the crime occur.   
And some see this as a shame…

(suppose D recklessly shoots into a crowd and almost kills somebody)
+++++++++++++++++++++++
MPC seems to allow for negligence or recklessness attempts in § 5.01(1):

Replaces “specific intent” reqt with the phrase “acting with the kind of culpability otherwise required for commission of the crime.”
Problem, however: 
The rest of § 5.01(1) [-(a), -(b) & -(c)] contains requirements of purpose or planning. These reqts eliminate the possibility of recklessness or negligence attempt crimes
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Defense Lawyer’s Effort to Discredit Informant by
Arranging Drug Buy Gets Attorney Convicted

Posted HMar 2, 20117:20 PM CDT
&y Martha Neil

Itmay have seemed ike a good idea atthe time. ButIndiana attorney David Schalk's attempt o discredit an
Jafermant in a methamphetamine case against his client by proving that the informant was stil dealing
‘drugs apparenty did nottur out as anticipated.

‘The Indiana Court of Appeals has now affirmed Schalk's conviction for atiempted possession of marijuana.
I gesulted from the Iawyer's effots to et up a drug buy with the informant, and then inform police, the court

‘explains in a written opinion (FDF).

‘Schalk, who handled his own appeal pro se, argued that no crime occurred because he was acting only to
defend his client, did not take possession of the drugs (nor, he says, did anyone believe he ever intended
to) and acted just as police officers and prosecutors do when seting up a sting.

However, a defense atiomey is not on the same footing as law enforcement officers, the appeals court said,
pointing to what it described as statutory exceptions that protect government agents, but not private lawyers,
‘and attorney ethics rules requiring lawyers to follow the law when representing clients

“Schalk asks that we recognize an exception to culpability under a criminal staute for a defense attomey
who arranges  drug buy to discredit a witness against his client attrial. This we cannot do, the court
wiites,

Under both statutory and case law, It should be abundantly clear that an attomey cannot resort o ilegal
‘means in orderto obtain a favorable disposition for his client,” the opinion says, ciing a 1879 decision by
the Indiana Supreme Courtin the Matter of Mann. “This is not  close case.

“The material facts are undisputed and fully supportthe tral court's judgment of conviction. Schalk has not
‘shown reversible error.”

Reached by the ABA Journal, Schalk said he intends to seek  further ruling from the Indiana Supreme
Coutt.

In a statement about the appellate opinion posted on his website, he says the court mischaracterized his
‘arguments, which center on what he describes as a dearth of statutory law and regulations inthe state.
seting parameters for conducting a “controlled buy.”

While his actions “might possibly have constituted a criminal offense in some jurisdictions, such as states
with regulations and safeguards for controlled buys, writes Schalk, he was “completely within his rights” in
Indiana to conduct hs clients defense as he did.

His website also includes links to the appellant's brief (PDF), appellee's response brief (PDF) and the.
‘appellants reply brief (PDF) in the court of appeals case.

Hattip: Legal Profession Blog.




But, did the attorney intend to possess marijuana?

 Actus Reus of Attempt:

Big issue:

( “mere preparation” to attempt vs.


(   actual punishable attempt 

Actus Reus of Attempt (cont’d):

Evolution of Attempt Concept:


● Intent + “last act”   (“fragment of the crime”)

● Intent + proximity to last act (or “dangerous” proximity)


● Intent + substantial step (if “strongly corroborative”)
Traditional common-law tests or considerations

 to distinguish “mere preparation” from actual attempt:


● physical proximity 


● dangerous proximity


● probability of desistence 


● unequivocality of action (res ipsa loquitur) 

● indispensable element (if missing)
Rationales for:

  • Moving the line toward completion:


• colloquial meaning of "attempt"


• assures firmness of purpose


• leaves incentive to repent


• unfairness of punishing the repentant

  • Moving the line back toward planning:


• remove those w/ anti-social tendencies


• policing problems

Substantial Step test (MPC § 5.01):
● “any substantial step in a course of conduct planned to culminate in the commission of a crime.”

● “strongly corroborative” of the criminal purpose

Examples:

● searching for victim (or lying in wait)
● enticing the victim to planned scene of crime

● reconnoitering planned scene of crime

● unlawful entry of planned scene of crime

● possession of materials to be used

● soliciting an innocent agent to do criminal act

So.. Attempt under MPC § 5.01:

   [completed attempts]
● conduct that D believes would constitute a crime 

● conduct meant & believed to cause criminal result

   [incomplete attempts]
● any substantial step planned to culminate in crime








        (if “strongly corroborative”)
N.Y. Penal Law

§ 110.00 Attempt to commit a crime.

 A person is guilty of an attempt to commit a crime when, with intent to commit a crime, he engages in conduct which tends to effect the commission of such crime. 

 Impossibility

• Factual impossibility 


• Legal impossibility 

• a thief “steals” his own property (cf. Jaffe)
• a pickpocket sticks his hand into an empty pocket

• attempted abortion of a woman who’s not pregnant
• hunter shoots at stuffed deer out of season                           

• D shoots at an empty bed

• D shoots at a person who’s already dead (Dlugash)

• D has intercourse with person over age of consent

Common stings:

• purchase or sale of legal substance (Oviedo)

• providing pornography to a non-underaged person

• attempted sexual contact with a non-underaged person
Use with People v. Thousand case 
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Sexting Texas School
Counselor Gets 6 Years

Pubished - Tuesday, 03 Apr 2012, 1208 P COT

FOX 4 News
myfoxci.com Web Team

SAN ANTONIO (AP) - An ex-school counselor in South
Texas who texted nude photos of herselfto a 15-year-old
boy has been sentenced o Six years in prison.

‘Ajudge in San Antonio on Monday sentenced 43-vear-
old Cynthia Stewart She pleaded no contestto online
solicitation of a minor in a plea deal.

Investigators say the case involved a teen from outside

the Judson Independent School District School board members in November fired Stewart, who had worked at Olympia.
Elementary School

Investigators say Stewart texted inappropriate photos and messages to the teen. She was arrested after the boy's
parents noticed he was texting someone at 0dd hours

‘The defense had sought probation for Stewart, who must also register as a sex offender.

Copyight 2012 The Associated Pres. Allights reserved. This matersl may ot be published, brosdcas,
euriten o redistibute




http://www.myfoxdfw.com/dpp/news/Sexting-Texas-School-Counselor-Gets-6-Years-040312

Factual vs. Legal Impossibility 
Factual impossibility - when a person does things which, in the natural and probable course, would constitute criminal conduct or produce a criminal result but which, for some reason, fail to do so (due to a false belief about a key fact or other factors beyond his control).
Legal impossibility - when a person does things that are all entirely legal and whose natural and probable consequences are all entirely legal but, due to a false belief, the person thinks his conduct, or its expected consequences, will be illegal.

The modern trend (including MPC) is to treat the latter person as guilty of “attempt” based entirely on his culpable state of mind, despite the absence of any objectively wrongful conduct. 
Such persons are treated as guilty based on their beliefs and not based on what they actually do.

Objections:

• extrinsic evidence of intention is unreliable

• normally, it’s irrelevant whether D believes

  his conduct is illegal
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Study: Calif. Courts Discipline Prosecutorial
Misconduct Less Than 1% of the Time

Posted Oct 4, 2010 3:22 PM CDT
B/ Mark Curriden

“The State of California—from ts judges to the bar association—does nottake prosecutorial misconduct
seriously, and the resultis that an increasing number ofinnocent people have been sent to prison,
taxpayers are forced to pay millions and millions in litigation costs, and public confidence in the criminal
justice system is undermined, according to a new study by the Northern California Innocence Project.

The study, released today, examined more than 4,000 state and federal appellate decisions between 1997
and 2009 in which allegations of misconduct by prosecutors were raised.

The 113-page repor, called “Preventable Error A Report on Prosecutorial Hisconduct n California 1997-
2009 identified 707 cases inwhich the courts found that prosectors had committed misconduct. However,
the courts reversed only 189, or 22 percent, of hose convictions—holding that the misconductin the other
582 was harmless error. See the executive summary (PDF) of the reportfor more details

Sisty-seven prosecutors were foundto have committed miscanduct more than once, according to the study,
‘while three prosecutors commitied misconduct in four cases and two prosecutors committed itin five
cases,

In addition, the report states that the California State Bar Association has publicly disciplined only six
prosecutors for misconduct during the past dozen years or less than 1 percent of the 707 times in which
courts have found that prosecutors did commit misconduct

Study co-author Kathleen Ridolf,  law professor at Santa Clara University says “most prosscutors are
doing their job ethically and professionally.” butthat some prosecutors commit misconduct repeatedy
because they know there is e chance they will be caught and sven less likely they will be punished,
especially because prosecitors have absoluts immunity from civlliabilt.

“We have serious problems with prosecutorial misconduct in California, and itis not being addressed.”
Ridolfi says. ‘These cases are justine tip of the iceberg.”

The study found that the prosecutorial misconduct occurred i al kinds of cases—irom murder trals to
DUIs. The two most common forms of misconduct were improper arguments to the jury—making
inadmissible statements or improperly endorsing the credibilty of witnesses—and failure to disclose
exculpatory evidence.

‘The report recommends that prosecutors be required to take increased ethics training, that judges be
fequired to report findings of prosecutorial misconduct to state bar disciplinary oficials and thatjudges be
required in their written opinions to identify by name prosecutors who commit misconduct.

California Distrct Atiomeys Association CEO Scott Thorpe says that his aroup plans to study the report but
cautions that “statistics can be manipulated to show anyihing.” He points out that many of the appellate
cases cited were actually ried in the 19305 and early 1990, when the impact o the 1963 Srady v Maryland
decision was stil evolving.

“Akey problem with the study is that it doesnt differentiate between the levels of misconduct” says Thorpe.
“There is a difierence in the kinds of misconduct, which is why the courts found most of these cases to be
harmless.”

‘Thorpe also says that the district attormeys sssociation also conduct significant amount of sthics and
professionalism training for its prosscutors
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Athletes Cheat and Get Punished,
But Prosecutors Cheat and Get
Promoted

Posted: 0410412013 634 pm

8

Read more » Athletes , Discipline, Drug Testing, Evidence , Innocence , Frosecutorial Misconduct,
Crime News

Do Americans care more about the integrity of sports
than the integrity of the justice system? That cynical-
¥itike | B 10 people e tis. sounding question keeps recurring when one
examines the many court decisions, studies, and
‘anecdotal reports about public prosecutors who
7 A 3 0 engage in the most egregions kinds of cheating to win
convictions but who escape any punishment or other
[ = emair [oge] ‘harmful consequences, whereas athletes who cheat
by using performance enhancing drugs get
submit s story 51 67 @ suspended from competition, stripped of Olympic
medals, and even criminally prosecuted.

SHARE THIS STORY

I¢'s not far-fetched to see an equivalence between sports and litigation. Courts often use the
metaphors of sports and games to describe U.S. litigation and trials. It is common to speak of a trial
s an "adversarial contest” with the courtroom as the "arena," with the ‘players’ operating under a
carefully prepared ‘game plan,”the judge as the "umpire, to ensure that "teams" of lawyers for
either side abide by the rules of fair play,” but who may be penalized for committing "errors® and
“fouls.”

Indeed, the rhetoric of fair play and sportsmanship s particularly apt as it applies to the image of
the prosecutor - a ‘Champion of the People’ - vindicating the rule of law in a contest against law-
breakers. Prosecutors in U.S. culture often embody a heroic persona - a gladiator whois required
toplay by special rules that may require him or her to eschew winning for the nobler goal of
Serving the cause of justice. What is more heroic than sacrificing self-interest for some higher
principle?

This romanticized depiction of the prosecutor, however, often clashes with the hard reality of
criminal prosecution. Increasingly, it appears, courts are finding that prosecutors have engaged in
Serious misconduct that has cansed an innocent person to be convicted and imprisoned,
sometimes for decades. Academics and researchers who study and report on criminal justice





“Inherent impossibility”: 

Found on Facebook 

Prayer: 
DEAR LORD,

THIS YEAR YOU TOOK MY FAVORITE ACTOR, PATRICK SWAYZIE. 

YOU TOOK MY FAVORITE ACTRESS, FARAH FAWCETT. 

YOU TOOK MY FAVORITE SINGER, MICHAEL JACKSON. 

I JUST WANTED TO LET YOU KNOW, MY FAVORITE PRESIDENT IS BARACK OBAMA. 

AMEN.

∙ Should the Secret Service look into this as a case of attempted murder?

MPC 5.05(2) – “inherent impossibility”

[image: image8.png]New York witches place hex on Brett
Kavanaug

Catland Books used a fiery image of Brett Kavanaugh to promote their event
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The occult turned partisan on Saturday as a coven of New York witches
placed a hex on US Supreme Court Justice Brett Kavanaugh.





Threats

A threat = a “tool,” employed to:

● have an effect or achieve a goal
● by means of intimidation
   Examples: 

     Using intimidation:


● to coerce or extort an act


● to further a political objective
● as a “joke” 

For words to be a threat, it’s required that a reasonable person would understand them as:

● a serious expression of intent to harm
● meant to effect change, achieve a goal
…though intimidation

And First Amendment requires that the speaker

“means to communicate a serious expression of an intent to commit an act of unlawful violence to a particular individual or group of individuals.”

Virginia v. Black (2002)

Reading # 19

Accomplice Liability

Accountability for Acts of Others
  • principal in first degree (the actual actor)


• by own hand



• by an inanimate object

• by an innocent human agency

     • principal in second degree (aider/abettor)

• assists or encourages Pr in 1st degree

• with intent to promote or facilitate a crim’l act 

  • accessory

     • before the fact (procures, counsels, commands) 

     • after the fact (receives, relieves, comforts, assists)

“Derivative” vs. “vicarious” liability


..an alternative way of committing the crime

• Conspiracy - an agreement 

     (a substantive crime in itself)

Actus reus of accomplice liability:


● aiding and abetting; encouraging


● soliciting the commission of the crime


● failing to report or otherwise prevent 

   (if there’s a duty to do so)

NY Penal Law § 20.00:
  When one person engages in conduct which constitutes an offense, another person is criminally liable for such conduct when,

  [1] acting with mental culpability required for the commission thereof,

 [2] he solicits, requests, commands, importunes, or intentionally aids such person to engage in such conduct.
Mens rea of accomplice liability:

Dual Intents:


( intent to do the acts that constitute “assistance”


( intent that the assistance will tend to result in the  

commission of the crime

    
    (= intent to “promote or facilitate”)

Accomplice liability:

Is Bentley guilty as an accomplice to assault with a deadly weapon?

[image: image9.png]November 1,2017 by Geoffrey Pullum

The Ballad of Bentley and Craig

xactly 65 years ago tonight a British

‘ E detective sergeant was tackling two
teenage would-be robbers hiding

behind the elevator housing on a warehouse
roof in Croydon, south of London. He
grabbed 19-year-old Derek Bentley, but
Bentley twisted free. Then Detective
Sergeant Fairfax saw that Bentley’s

accomplice, Christopher Craig, had a pistol.
“Hand over the gun, lad?” said Fairfax.

And Bentley reportedly said: “Let him have
it, Chris?”

Derek Bentley

Did he intend the literal sense, “Give him the gun?” Or the idiomatic meaning,
“Shoot him”? Rarely had the pervasive ambiguity of human languages been so

crucial. But we'll never know.

Craig shot Fairfax in the shoulder (his pistol had a sawn-off barrel that made it

hopelessly inaccurate). Fairfax nonetheless managed to get Bentley under control




Did Bentley intend that the crime should happen?

Mens rea of accomplice liability (Lauria)

Dual Intents:


( intent to do the acts that constitute “assistance”


( intent that the assistance will tend to result in the  

commission of the crime

    
    (= intent to “promote or facilitate”)

Problem: The step “from knowledge to intent” to assist

       (objective that the crime should happen):

What about sellers of:

  ● pain killing pharmaceuticals   

  ● guns and ammo (Virginia; Southwest)

  ● devices to “back up” DVDs, etc.

  ● newspapers carrying point spreads

  ● hydroponic gear (and electricity)

  ● taxi and ride-share drivers

  ● landlords

  ● legal services

Problem: The step “from knowledge to intent” to assist

       (objective that the crime should happen):

   ● Direct proof of intent (may be rare)

   ● Inference of intent from knowledge if:


● stake in the venture 
               (1) shares proceeds (e.g. charges inflated prices);
               (2) derives bulk of profits due to criminal aspect;

               (3) no legitimate purpose for the type of goods; or

               (4) no legitimate purpose for the volume of goods

                      → grossly disproportionate  to any legitimate demand
● very harmful nature of the crime 
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s dispay

m Chipman Misms Herskd, visAsscist

WEST PALM BEACH, Fla. — Florida has long been the nation's
center of the illegal sale of prescription drugs: Doctors here bought
89 percent of all the Oxycodone sold in the country last year: At its
peak, so many out-of staters flocked to Florida to buy drugs at

‘more than 1,000 pain clinics that the state earned the nickname
y Express”
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Accomplice Liability (Linscott)
Actus Reus:


● aiding and abetting; encouraging


● soliciting the commission of the crime


● failing to report or otherwise prevent 

   (if there’s a duty to do so)
Mens Rea:


( intent to do the acts that constitute “assistance”


( intent that the assistance will tend to result in the  

commission of the crime

            (= intent to “promote or facilitate”)

  But, which crime?


• naturally, probably, foreseeably vs.

• departure from the common design 
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Criminal Solicitation

NY Penal Law § 100.00:

A person is guilty of criminal solicitation … when, with intent that another person engage in conduct constituting a crime, he solicits, requests, commands, importunes or otherwise attempts to cause such other person to engage in such conduct.

Brandenburg v. Ohio (1969):

…the constitutional guarantees of free speech and free press do not permit a State to forbid or proscribe advocacy of … law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action. 

In sum:

“advocacy of … law violation” is protected unless  “directed to inciting or producing imminent lawless action and is likely to incite or produce such action. 
Conspiracy
  • a crime in itself

    • agreement

    • overt act (in some states)
Mens Rea of Conspiracy


  Conspiracy is a specific intent crime:


● intent to agree


● intent to commit the offense

Actus Reus of Conspiracy

 The actus reus is the agreement.

         → but proof of the agreement can be pretty hazy

        (often proved with the skimpiest of evidence)

An agreement can be found to exist even if the parties:


● never have direct contact


● don’t know one another’s identity


● never communicate with one another (verbally)

Features of conspiracy:


● a “partnership” in criminal enterprise


● mutual agreement or understanding

● crime = “complete on formation of  agreement”

(no overt act is required)


● twofold specific intent:



● to combine with others



● to accomplish the illegal objective


● does not merge with the completed offense 









(“separate and distinct”)

  Collateral consequences of conspiracy

     • vicarious liability (not in MPC )

     • amount of punishment

     • reach people who do little  (merely “foresee”)

     • joinder

     • venue

     • evidence (esp. hearsay)
     • statute of limitations

Vicarious Liability (Pinkerton):   

  ●parties were in an unlawful conspiracy at the time
  ● offenses were committed in furtherance of the conspiracy
   
     →  “an overt act of one partner may be the act of all”

   Limitations on vicarious liability:

    ● crime must be in furtherance of the conspiracy

    ● crime must be within scope of the unlawful project

    ● crimes must be reasonably foreseen  


   as a necessary or natural consequence 







of the unlawful agreement 


● affirmative action by co-conspirator to withdraw

          from conspiracy terminates vicarious liability
 → Daniel Pinkerton was a co-conspirator 








without being an accomplice

Unilateral vs. Bilateral Theories


● Wharton’s Rule
Scope of the Conspiracy

● “Chain” conspiracies: 

● a community of interests

● reason to know of one another
● the success of each depends on success of others

● “Hub and Spoke” (or “Wheel”) conspiracies:
● No community of interests

● No reason to know of one another


● No interdependency of success

Lauria

The defendant is an accomplice if:


(1) he knows of the crime and

(2) either:

            (a) has purpose that the crime occur (“intends”)

            (b) has a “stake” in the crime, meaning:

               (1) shares proceeds (above market price);

               (2) derives the bulk of profits due to criminal aspect;

               (3) no legitimate purpose for the type of goods; or

               (4) no legitimate purpose for the volume of good

            (c) the crime is very harmful
� Dr. Julia Shaw








� Problem of conflicting goals: Presumably, goal of supporting early law-enforcement intervention calls for a definition of attempt that does not require a fully-formed, ready-to-go, unlikely-to-change-mind intention to commit a crime. On the other hand, goal of not punishing mere intentions (requiring an actus reus of social harm) calls for the law to desist from intervention while a person is still mulling the situation over in his mind.
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