Professional Responsibility

Nix v. Whiteside


Ineffective assistance of counsel:



( serious attorney error


( prejudice

What’s a lawyer supposed to do …
..“a wide range … acceptable under the Sixth Amendment”
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Afederal judge in Texas has rejected  habeas
petition filed on behalf of @ death-row inmate whose
primary lawyer snoozed throughout the trial

U.S. District Judge Lynin Hughes ruled against
inmate George McFarland, who was comvicted in
1992 for killing and robbing a grocer carrying a bag
with §27 D00 to cash customers’ payroll checks. The
Houston Chronicle s coverage of the April 2
decision.

No one disputes that the lawyer's sleeping "was
pronounced, obvious and frequent " Hughes wrote.
But McF arland was never completely without
counsel because a concemed judge had appointed
another lawyer as co-counsel.

McFarland was charged after his nephew said he
had admitted to the robbery and an eye witness
idertified hirm, although her inital ID was tentative
No physical evidence connected McFarland to the
crime. The nephew was paid §900 from Crime

§ Stoppers for his information

Image from Shutterstock. com. McFarland had hired 72-year-old lawyer John Benn
to represent him, although he had not tried a capital
case in two decades, Hughes wrote in his decision

The tral judge recognized that Benn was unprepared to try a capital case and repeatedly asked McFarland whether

he wanted to continue with Benn as lead counsel. McFarland kept Benn.

e bailf nitially nudged Benn's chair to rouse hirm but soon gave up.” Hughes wiote. "Benn's sleeping was obvious
to the entire courtroom.”

The trial judge appointed a second lawyer, Sanford Melamed, as co-counsel. Melamed had tried about 30 felony
cases bt had never represented a capital defendant. McFarland didn't consent to appointment of Melamed, and
Benn refused to coordinate with hirm on trial strategy.

Melamed did exarmine all but three of the prosecution witnesses, however. He had filed motions, tried to exclude
evidence. hired an investigator and researched leqal issues. He also was ready to try the case himself At trial




http://www.abajournal.com/news/article/sleeping-lead-lawyer-doesnt-justify-overturning-capital-conviction-federal-judge-rules/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
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Putting on a Good Face

  Context can make things look entirely different:
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Backlash on Lawyer’s Celebratory Comments 


Robert L. McKenna III
Prosecutor's closing remarks about defense lawyers lead to new trial for murder defendant

BY DEBRA CASSENS WEISS
DECEMBER 6, 2019, 2:07 PM CST

A man who spent 13 years in a South Carolina prison for murder is entitled to a new trial because of the prosecutor’s “blatantly improper” remarks during closing arguments, the South Carolina Supreme Court has ruled.

The court overturned the conviction of Oscar Fortune in a Dec. 4 opinion, report the Legal Profession Blog, Bloomberg Law and the Associated Press.

Fortune had testified at trial that he fatally shot the victim in self-defense at a Huddle House parking lot in December 2001. He was convicted in 2006 and sentenced to 37 years in prison.

The prosecutor said in his closing argument that prosecutors have an obligation to prosecute when they think someone is guilty.

He went on to say: “My job is to show the truth. On the other hand, the defense attorneys’ jobs are to manipulate the truth. Their job is to shroud the truth. Their job is [to] confuse jurors. Their job is to do whatever they have to—without regard for the truth—to get a not guilty verdict.”

When the defense lawyer objected, the judge sustained the objection, saying, “I don’t think that their job is to defraud the court or the jury, and to that extent I sustain the objection.”

The defense lawyer had also objected to prior remarks by the prosecutor when he said the prosecutor has to “say what the truth is.”

The prosecutor’s argument violated Fortune’s due process rights, the South Carolina Supreme Court concluded.

Similar comments have been condemned by other courts, according to the state supreme court. “We find they were absolutely inexcusable.”

Who makes the rules?



Self-governing profession?

Sources:

  U.S. Constitution

  Courts: pursuant to their “inherent” powers 

  Ethics codes:


• Canons of Professional Ethics (1908)


• Code of Professional Responsibility (1970)



• Kutak Commission


• Model Rules of Professional Conduct (1983)



• Ethics 2000 Commission

  Opinions of Bar Association “Ethics Committees”

  General Law (common law and statute)


e.g., N.Y. Judiciary Law,

Restatement of the Law Governing Lawyers (1999)

  Miscellaneous heuristic statements


• ABA Standards for Criminal Justice


• Lawyer’s Creed of Professionalism

  “Real” Ethics (?)
Inherent Power of the Courts


● “positive” inherent power (to make rules)


● “negative” inherent power (no encroaching laws)



● legislative CLE requirement



● statutory limits on atty fees



● general law on deceptive trade practices

But..

  ● statutes ok that “reinforce” objectives of judiciary

  ● laws governing appointment and payment of 








       attys for indigents

  ● “some overlap” (Colo.) [= abrogation of inherent?]

Hot-button issue (

When Legislature tries to authorize practice of law

Judges s. Lawmakers (Problem 1)

Re: Problem re Guardianship CLE

[image: image3.png]Top Texas court rejects case, then agrees to hear it after
appellant donates $250K to reelection PAC

Y DEBRA CASSENS WEISS

UL 26,2021, 1059 AMCDT
=3 3 ==

In October, the Apache Corp.  Houston ofl company,
st unsbl 2 parsuade the Tesss Supremme Court oo hesr
s sppeal of s parsegals reision sward of sbot
900,000 in damages and sxcormey ees.

Bt the o Tesas court sresd 1o hear the case snd rled
forthe Apsche Carp. last month fr th compiny
donated $250,000 t 2 political acion commitieethat
cupportad theseslecion of four Texas jusices, including
‘o who ended up sding with the Apschs Carp. he
Fiouston Chromicl repors n & story noted by How
Agpeiling.

The sher two jusices had recused themselves because of
previous nvalvement in the cis.

‘The Apache Corp’s $250,000 conrbusion t the Judical
Fairmess PAC fr srpassed what sppesss ta be s oy
other consribution n 2 judicial race—$2,500, donated.
ey s decads ago,sccording tothe Houston Chronicls,

Iage from Suizarsact.

ScomtNewar, th laveyer for paralegal Cahryn Davi, said he will sk the Texas Supreme Court o withdrzw
s apinion. The $250,000 contribuced by the Apache Corp. “creaes the appearance tha jusice s forsale n
Texss snd undsrmines the Texas Supreme Cours sppssrance of indspendence, impartisiey snd neutraliy,
b ol the Houseon Chronicle.

The Apsch Corp. noted in s sssemen £ the Houston Chronicls thasit has no consrel over havw the PAC
<pends s money. The company sid it contribused 1o the PAC "o snsure the Texas Suprem Court
coninued ta b composed o v, experisnced snd highly qualiied judges”

“The parslegsl had contended th she was snlawilly fired after complaining sbout s hosel work
environment, age bias and sex discrimination, according t previous reports by Bloomberg Lave and Lavw3s0.
She s warded $150,000 in damages and $767,000in acormey fees. The arorney fees were reduced 1o dbowt
696,000 on appeal.
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It’s said the practice of law is a “profession”

 What is a “profession”??


• Specialized intellectual skills


• Extended training


• Particularized kind or level of trust—fiduciary

• “subordinates” self-interest and private gain


      to the interests of clients or the public


• Roscoe Pound: 
in spirit of public service

• “Elite”?

(Commerce: “The best way to serve the common interest is by serving your own self-interest.” 









    Adam Smith

Fiduciary status –

   ..“unique position of trust and confidence”


• confidentiality

• loyalty 

• no competing w/ client

• no obtaining of benefit at client’s expense

• ‘dealing’ with client?

Compare commerce: “arm’s length”

“Lawful” objectives of the client

Suppose your client’s objective is to:

• escape paying the damages he owes for the harm that he has unlawfully caused. 
Say, for example, Harvey Weinstein is your client and he doesn’t want to pay his accusers.

• avoid paying damages for breach of a contract that has become burdensome. 

“Get me out of this,” he says.

• keep her children in a divorce but she’s been in a relationship will count against her with the court (e.g., with a convicted drug dealer). 

• wiggle out of the prison sentence that is prescribed by law for things he confidentially admits he’s done.
LOAN INFORMATION
PAST DUE AMOUNT – $845.32
CREDITOR – ACE CASH SERVICES

Dear Mr. _________:

You are going to be legally prosecuted in the Court House within couple of days. Your SSN is put on hold by US Government, so before something goes wrong we would like to notify you about this matter.

* * *

The Ethical Exploitation of the Unrepresented Consumer 


Victoria J Haneman 
University of La Verne College of Law



Missouri Law Review, Vol. 73, No. 707, 2008 


Abstract:      
This Article examines civil actions brought by attorney-represented debt buyers against unrepresented consumers, to collect debts against which the statute of limitations has already run. If the consumer were represented, an affirmative defense would be a complete bar to collection of the debt if it were raised, and malpractice on the part of the debtor’s attorney if it were not. The consumer debtor is almost always unrepresented and unlikely to raise this defense. The judgment of the court on a time-barred account starts the clock running anew on the debt instrument, and in effect blesses the exploitation of the debtor. 

The Article examines the knowing exploitation of the unrepresented consumer by attorneys in the debt buying industry. It is not merely “ethically permissible” for an attorney to knowingly set this trap for the pro se defendant, doing so seems to be regarded positively, as an example of the duty of diligent or zealous representation. The adversarial process works because robust advocacy by the interests on opposing sides will illuminate for the neutral decision-maker the errors and excesses of each. The exploitation of the consumer debtor evidences one more practical setting in which core presumptions underlying this process fail – because one party is represented by counsel and the other is not. 

This Article proposes narrowly-tailored regulatory and legislative solutions to curtail abuse of unrepresented consumers within this industry. The final solution is potentially broader in scope and consequence. While this Article does not propose the wholesale deconstruction of the adversarial system, in this instance when a core presumption has failed, it becomes necessary to police ethical boundaries of attorney conduct more closely. A proposed ethical rule entitled “Duty of Fairness Toward an Unrepresented Party Opponent” serves that purpose. 

Keywords: unrepresented, statute of limitations, affirmative defense, debt
What is fair in negotiations? 


● Anything goes 


● Anything goes except outright lies 





   (affirmative misrepresentations)


● A sharing of all pertinent information 





   (no material non-representation allowed)

Purposes of Discipline

  • to protect the public (“primary”) & admin of justice
  • protect the integrity of the legal system
  • deter further unethical conduct

  • where appropriate, to rehabilitate the lawyer
  • educate other lawyers and the public
    But…“…not to impose sanctions for punishment”


  ABA Standards for Imposing Lawyer Sanctions, commentary

Sanctions

 • disbarment (indefinite or permanent)

 •suspension 

 • censure (public reprimand)

 • private censure

 • various warnings, admonitions, cautions, etc.

 • (more recent): force L to attend classes on legal ethics

Basic “due process” requirements

• notice


• opportunity to be heard


..burden of proof



Reading # 2

Elements of the Client-Lawyer Relationship: Competence
Basic skills are all lawyers expected to have:

• analysis of precedent 

• evaluation of evidence 

• legal drafting

• recognition of legal problems





Model Rule 1.1 Comment 2

The little nuances of legal doctrine are among the most important tools that lawyers use to help their clients achieve their goals. To be ready to help real people, lawyers must able to skillfully manage technical concepts. 

Neglect:
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‘Forgotten’ Defendant Sits in Jail for Two Years

Debra Cassens eiss

The federal prosecutor in St. Louis says she is concemed about the performance of a lavwyer who
represents a defendant sitting in jail for almost two years vith apparently no action to secure his release
on bond

U Attomey Catherine Hanaway spoke to the St. Louis Post Dispatch about the case of Joseph A
Shepard Sr.. charged vith intent to sell methamphetamine and gun possession. The newspaper labels
Shepard " man the system forgot ~

Lawyer Michael P. Kelly has not filed any documents on Shepard's behalfin all of 2007 and 2008 and
apparently did not seek his release on bond. the story says. 'l am very concemed about his lawyer's
performance.” Hanaway told the newspaper

"As best | can ascertain, [the judge] issued an order saying if the defense complied with cert
condtions, the defendant would be bonded out. And no response was ever made to that order

n

she said

Hanaway said her office first realized Shepard was stillin custody when it negotiated a possible plea
bargain with Kelly in mid-July. Shepard told the newspaper that he wanted the deal. which called for a four-
year sentence, but Kelly tumed it down

Prosecutors also discovered that a federal magistrate had failed to issue a ruling on evidence that Kelly
had challenged in the case. After prosecutors pointed out the delay. the magistrate issued a ruling on Aug
4 excluding evidence from a search of Shepard's house and statements he made to investigators. But
prosecttors have other evidence obtained during a traffic stop of Shepard

Hanaway said prosecutors weren't required to move forward with the case while the evidence ruling was
pending. She also admitted, “We weren't paying any attention "

Kelly did not respond to requests for interviews by the Post-Dispatch. He is also a municipal court judge

Shepard told the newspaper he had passed the time reading and praying. He said he had developed
patience from his hobbies—fshing and working on cars and motorcycles. He figured. correctly it tums out
“If just sit here long enough, somethings going to happen.”
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[image: image7.png]Artorneys often must take affirmative steps to ensure that they can communicate effectively with clients with
limited English proficiency or with those with noncogaitive physical disabilities, such as 2 hearing or a speech
impairment.

This may require the lawyers to engage an interprter, translator or other assistive or Language-translation
<echnology, according to an ethics opinion released Wednesday by the ABA's Standing Commitee on Ethics
and Professional Responsibiley.

An Oct. 6 ABA press release is here.

Laveyers must take these steps to comply with their echical responsibilities under Model Rule L1 of the ABA
Model Rules of Professional Conduct, which deals with the duty of competency, and Model Rule 1.4, which
decails the duty of communication.

“If a lawyer does not communicate with a client in a mutually understood language, it is doubtul that the
laveyer is exercising the thoroughness and preparation necessary to provide the dlient with competent
representation,” according to Formal Opinion 500. Furthermore, attorneys “must take measures to establish 2
reasonably effective mode of communication.”

‘The bulk of the opinion explains that when confronted with clients with language barriers, lavyers must
obtain 2 qualified, impartial interpreter or translator who can understood and explain the law and legal
concepts in the language of the clients

Lavyers may use “ multlingual lawyer or nonlawyer staff member within the firm to facilitate
communication with a client.”

The opinion adds that someimes 2 friend o family member of the clients may funcrion as the interpreter.
But in these instances, lawyers mus take partcular care to ensure that such a friend o family member is not
biased by a personal interest.

Iflavwyers cannot obtain such an interpreter or translator without incurring *an unreasonable financial
burden” on the artorneys or the clients, then the artorneys should either decline or withdray from

representation.

Lawyers who use such interpreters or translators must comply with their ethical obligations of Model Rule
5.3, which explains an artorney's responsibiliies over nonlawyer staf. For example, lawyers must ensure that
the conduct of the interpreter is compatible with the professional responsibilties of the lawyers.
Furthermore, the attorneys must ensure that the interpreter does not violate the duty of confidentiality owed
<0 2 clent under Model Rule L6

Finally, the opinion explains that attorneys must be cognizant of “social and cultural differences that can affec
2 client’s understanding of legal advice, legal concepts, and other aspects of the representation.” The lawyers
cannot assume that an interpreter or translator understands these social and cultural differences simply
because the person can interpret and knows the client’s language.




Rule 5.1:

Partners (or comparable managerial authority):

● reasonable efforts

● firm has measures

● reasonable assurance 

.. that all lawyers in firm conform to the Rules

Also:

  Direct supervisory authority:

       Reasonable efforts to ensure conformity 

Also: 

    Any “partner” or direct supervisory who knows…
             → must take “reasonable remedial measures”

Finally, any lawyer who:

● orders

● ratifies 

        …conduct in violation of the Rules

EC 9.1 & 9.2

Avoiding Appearance of impropriety

[image: image8.png]LEGAL ETHIC:

Attorney who billed for 29-hour day did the work, his
lawyer says

Fosted Sep 16,2013 11:19 A4 CDT
&y Martha Neil

emai

Print

Reprints © Share/Save 1 ¥ &
n Ohio lawyer wha billed fo lengthy work days on court-appointed cases, Including one that stretched for
29 hours, is facing a disciplinary proceeding

However, Ben Swil did the work and just needed to keep befter records, his lawyer told the Dayton Daily
News (sub. re.). The Associated Press also has 3 story.

An audit showed that he had billed for days that included 29 hours of work, 23 hours ofwark, 21.5 hours of
wark and 21 hours of work

Related Topics
nal Justice, Public Defenders, Government Law, Legal Ethics





http://www.abajournal.com/news/article/attorney_who_billed_for_29-hour_day_did_the_work_his_lawyer_says/?utm_medium=email&utm_campaign=weekly_email&utm_source=maestro&sc_cid=130918AL
Reading # 3

Elements of the Client-Lawyer Relationship: Agency
As between lawyer and client, 

       who is supposed to decide on:

( Objectives 

( Means 

Who has the final right to decide on:

      ● settlement


      ● acceptance of plea deal (criminal)


      ● jury trial (criminal)


      ● whether client will testify (criminal)

 Binding the client:

• Actual authority

• Express

• Implied 

• Inherent (implied by R-ship)

• Apparent Authority  (= estoppel)

power vs. right

Vicarious admissions:


• general  (non-hearsay, but rebuttable)


• statements “in court or in pleadings”

Blunders:

Who has responsibility for assuring justice if a lawyer sees that the adversary’s lawyer:

• Leaves out a key clause of a contract?

• Misunderstands critical date (S/L)? 

• Has obviously overlooked a critical piece of evid? 

• Has omitted to ask W a critical question?

• Other L doesn’t object to inadmissible evidence? 

 • Ok to object to admissible evidence?

Blunders at Trial:

[image: image9.png]IMINAL JUSTICE
Lawyer admits napping at trial, but rates his
performance an 8 ora 9
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ATexas lawyer blamed sleep apnea for his naps during the trial of @ drunken driving dsfendant, but
defended his courtroom performance.

‘Texas lawyer Martin Zimmerman rated his performance in the case of Daniel Textor Jr. an eight or a nine out
0f 10, the New York Daily News reports, summarizing a story in the San Anonio Express-News (sub. req)
The Express-News has a short summary here.

Zimmerman was questionsd in a hearing that ended on Monday. The hearing was scheduled after Textor
complained, obtained a new lawyer, and sought a new tial, the Daly News says. "This man has been
sleeping through my tial Textor complained to the judge during an Aug. 28 court appearance. “This is the
same man who didnt even know my name during... choosing my jury. This man said my name was
Jonathan Dextor

Textor had been sentenced as a habitual offender to 60 years in prison for spiting on the am of a police
officer and 28 years for driving while intoxicated with a child passenger. During his trial, Zimmerman did not
cal any witnesses and cross-examined only two ofthe prosscution witnesses

Textor said he had accepted a plea deal of 45 years for harassing a public servant and 20 years for D, but
itwas never submitted. Prosecutors reinstated the plea offer, and Textor's new lawyer accepted i, the story
says.

‘The Express-News notes that Zimmerman is planning on unning for a judgeship nextyear, but he told the
newspaper he doesnt expect his napping to affect the election

Updated at 9:29 a.m. 1o include more info from the Express-News.
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| know a number of lawyers who are at their bestwhile asleep in trial; doesn't everybody?
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Although sleeping attrial s not recommended, | can understand the underlying factor which led to
same. There is a certain sameness to the testimony in DWWl cases. the only things that change are
the dates, times, places and names. The physical obsenvations are usually canned boilerplate
whether they happened or not. The dash cam, if operating, always seems to be pointed away from
the defendant being tested. The audio is usually on mute and the tests are conducted out of sight of
unbiased bystanders. To putt blunty the defendant is playing a mosty rigged game. Now why don't
we just install devices in cars which discourage DWWI? Because states would be deprived of revenue
from fines and surcharges and insurance companiss would collect lesser premiurms. Any
comments from my fellow barristers?




http://www.abajournal.com/news/article/lawyer_admits_napping_at_trial_but_rates_his_performance_an_8_or_a_9
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Afederal judge in Texas has rejected  habeas
petition filed on behalf of @ death-row inmate whose
primary lawyer snoozed throughout the trial

U.S. District Judge Lynin Hughes ruled against
inmate George McFarland, who was comvicted in
1992 for killing and robbing a grocer carrying a bag
with §27 D00 to cash customers’ payroll checks. The
Houston Chronicle s coverage of the April 2
decision.

No one disputes that the lawyer's sleeping "was
pronounced, obvious and frequent " Hughes wrote.
But McF arland was never completely without
counsel because a concemed judge had appointed
another lawyer as co-counsel.

McFarland was charged after his nephew said he
had admitted to the robbery and an eye witness
idertified hirm, although her inital ID was tentative
No physical evidence connected McFarland to the
crime. The nephew was paid §900 from Crime

§ Stoppers for his information

Image from Shutterstock. com. McFarland had hired 72-year-old lawyer John Benn
to represent him, although he had not tried a capital
case in two decades, Hughes wrote in his decision

The tral judge recognized that Benn was unprepared to try a capital case and repeatedly asked McFarland whether

he wanted to continue with Benn as lead counsel. McFarland kept Benn.

e bailf nitially nudged Benn's chair to rouse hirm but soon gave up.” Hughes wiote. "Benn's sleeping was obvious
to the entire courtroom.”

The trial judge appointed a second lawyer, Sanford Melamed, as co-counsel. Melamed had tried about 30 felony
cases bt had never represented a capital defendant. McFarland didn't consent to appointment of Melamed, and
Benn refused to coordinate with hirm on trial strategy.

Melamed did exarmine all but three of the prosecution witnesses, however. He had filed motions, tried to exclude
evidence. hired an investigator and researched leqal issues. He also was ready to try the case himself At trial




Fiduciary status –

   ..“unique position of trust and confidence”


• confidentiality

• loyalty 

• no competing w/ client

• no obtaining of benefit at client’s expense

• ‘dealing’ with client?

Procedural Defaults


( Taylor v. Illinois


( Bakery Machinery & Fabrication v. 







    Traditional Baking, Inc. 


( Cotto v. United States
What’s our goal here?


● make sure people get a fair shake


● to correctly assign “blame” if things go wrong

Bakery Machinery case:

[image: image13.png]5th Circuit warns of 'cautionary tale for every attorney’ as it
refuses to revive lawsuit
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A federal appeals court has refused to reinstate a lawsuit tossed after the plaintiff’s lawyer didn’t see a filtered email notice and didn’t respond to a motion for summary judgment.

The 5th U.S. Circuit Court of Appeals at New Orleans called the case “a cautionary tale for every attorney who litigates in the era of e-filing.”

Law360 and Bloomberg Law have coverage of the Aug. 9 opinion, written by Judge James Ho.

The lawyer didn’t see any notice of the May 7, 2020, summary judgment motion because his email system sent it to a folder labeled “other.” All prior case filings had gone to his firm’s main email box.

The lawyer represented Kevin Rollins, who was suing his employer, the Home Depot, for injuries that he received while moving a bathtub. The case was filed in state court and then removed to federal court. The lawyer, Aaron Allison of Austin, Texas, agreed to receive filings through the court’s e-filing system.

Allison did not learn of the pending motion when he contacted the Home Depot attorney to discuss settlement a few days later.

The district court tossed the case after Allison failed to respond to the summary judgment motion in 14 days, the deadline to file and serve responses to any motions. Allison learned of the disposition when he contacted the Home Depot attorney again June 3 to discuss a settlement.

Allison sought relief from the judgment under Rule 59(e) of the Federal Rules of Federal Procedure. On appeal, he argued that failure to grant the motion was an abuse of discretion, and that a factual dispute bars summary judgment. He lost on both arguments.

“To be sure, we do not question the good faith of Rollins’ counsel,” the appeals court said.

But the appeals court said precedent prevents Rule 59(e) relief in such circumstances. The court cited Trevino v. City of Fort Worth, a 2019 5th Circuit case in which a lawyer’s defective antivirus software diverted court emails to a spam folder. The 5th Circuit ruled against that lawyer, who had failed to respond to a motion to dismiss.

In the Home Depot case, the 5th Circuit said Allison “was plainly in the best position to ensure that his own email was working properly—certainly more so than either the district court or Home Depot. Moreover, Rollins’ counsel could have checked the docket after the agreed deadline for dispositive motions had already passed.”

The appeals court also said Allison did not raise his argument about the factual dispute in his initial motion to reopen the judgment, and the argument is waived.

Allison told the ABA Journal that he is disappointed by the ruling.

“I think that the rules of procedure and electronic filing need to be changed,” he says.

Allison had argued that the 5th Circuit should carve out an exception to the holding in Trevino, which involved a law firm that was aware that its antiviral software was causing lawyers to miss critical filings and pleadings.

Allison says his firm had never had a problem with e-filing or with the email system. The opposing counsel never separately notified Allison of the filing and continued settlement talks with the apparent knowledge that Allison wasn’t aware of the pending motion, Allison says.

After Allison learned of the granted summary judgment motion, his firm checked and scanned all emails and found the motion in an “obscure part” of the email system, he says. The firm tried to open the email, but it had been corrupted.

Allison says that, in his opinion, the 5th Circuit’s “lawyer beware” decision implies that e-filing lawyers will have to check the docket by the dispositive motion deadline and will have to make sure motions have been filed.

Allison is conferring with his client on whether to file a motion for reconsideration en banc, and if that is denied, a cert petition to the U.S. Supreme Court.

What’s our goal here?


● make sure people get a fair shake


● to correctly assign “blame” if things go wrong

On other hand, there’s an inherent conflict between


● trying to regulate lawyer conduct


● autonomy required by adversary system

Problem with “autonomy” argument:

● Few people get involved with the system 

            in a truly voluntary “autonomous” way

● Those who do are essentially at the mercy of  

      the system’s functionaries (i.e., the lawyers) 

[image: image14.png]Judge Asked Too Many Questions, Requiring
New Trial
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In a tare rebuke to the chief judge in Baltimore, a Maryland appellate coutt has found that he asked too
many questions during a jury trial of an armed robbery case last year, requiring a reversal of the
defendant's comiction and a new trial

The 125 questions that Baliimore City Circuit Judge John Prevas posed to witnesses violated the
constitutional right of defendant Antwan Derrell Smith to a fair trial, the Coutt of Special Appeals held
Although it did not question the judge’s motives, the three-judge panel found that the questioning created
an appearance of partiality, noting that the questioning was "acutely suggestive, coercive and
manipulative,” according to the Daily Record

Srith was represented on a pro bono basis by Paul Soloman, an associate at Skadden Arps Slate
Meagher & Flom for whom the appellate victory came in the first case he ever argued before the court. His
25-year-old client, who is sening a 30-year prison term at the Maryland Correctional Institution in
Hagerstown, couldn't be reached for comment

The judge and the lawyer for the state didn' respond to the Daily Record's requests for comment

Updated at 6:50 a.m. Friday to add more detailfrom the opinion and conectly note that the issue was the
appearance of partiality.
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Afederal judge in Kansas City, Missouri, can't
sentence a defendant after telling him that the federal
judicial system "sucks,” and he probably would get
less time if he opted for trial instead of a guilty plea, a
federal appeals court has ruled

The 8th U.S. Circuit Court of Appeals at St. Louis ruled
for the defendant, Seneca Harrison, on Sept. 10.

Harrison had opted for a bench tral after the judge
commented. Contrary to the judge's assertion, he got
alonger sentence after being found guilty of illegal
possession of a firearm. The sentence was longer
because Harrison no longer got points for acceptance
of responsibility in the sentencing calculation.

The appeals court vacated Harrison's June 2019
sentence of 92 months in prison and remanded for
sentencing before a different judge. The new judge
may consider the likelinood that Harrison would have pleaded guilty absent the judge’s comments, the appeals court
said

Image from Shutterstock.com

Before the trial, the government had indicated that, if Harrison pleaded guilty, it would seek a sentence of 70 to 87
months in prison.

“Judges should not participate in plea negotiations,” the appeals court said. “We have no doubt that the court was trying
to help, but it was not its job to advise Harrison, and its comments were inappropriate.”

Judge David Stras, an appointee of President Donald Trump, wrote the unanimous panel opinion. Other judges on the




https://www.abajournal.com/news/article/judge-cant-sentence-defendant-after-telling-him-federal-system-sucks-advising-on-plea-bargain

[image: image16.png]Lawyers must inform current clients when they make
material errors, ABA ethics opinion says
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Lawyers have a duty to inform curtent clients of material errors cormitted by the lawyer duting the course of
representation, according to a recently released ethics opinion from the ABA's Standing Cormittee on Ethics and
Professional Responsibilty.

However, the opinion also says that lawyers do not have to inform former clients of such material errors

Formal Etfics Opinion No. 451 explains that this duty is rooted in ABA Model Rules of Professional Conduct Rule
1.4, which governs a lawyer's duty of communication. That rule requires lawyers to promptly inform clients of any
decision o circumstance for which a client's informed consent is needed. it also requires a lawyer to "reasonably
consul” with the client about the means of achieving the client's goals during representation and keeping the client
"reasonably informed" about the progression of the case

The opinion explains that an error is material if "a disinterested lawyer would conclude that it is (2) reasonably likely
to harm or prejudice a client; o (b) of such a nature that it would reasonably cause a client to consider terminating
the representation even in the absence of harm or prejudice.” The opinion explains that ifthere is such a material
error, the attormey must inform the client promptly. Whether an attomey has time to cortect the error first before
telling the client will depend on the individual facts

While the opinion says lawyers have the duty to inform current clients, there is no corresponding duty to inform
former clients. "Nowhere does Model Rule 1.4 impose on lawyers  duty to communicate with former clients.” the
opinion reads. "Had the drafters of the Model Rule intended Rule 1.4 to apply to former clients, they presumably
would have referred to former clients in the language of the rule or in the cormments to the rule.”

Typo in last paragraph corrected at 1-49 p.m.




http://www.abajournal.com/news/article/lawyers_must_inform_current_clients_of_material_errors/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email 
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A California tral lawyer is getiing a second chance after he agreed to Setile his brain-injured client's case for
'$350,000 shorty before jurors revealed they planned to award 59.4 million

Lawyer C. Michael Alder argued he quickly agreed to the settlement without conferring with his client. On
Wednesday, Judge Michael Johnson of Los Angeles gave Alder an opportunityfor a efrial and seta Jan. 28
date, the National Law Journal reports. But the judge also allowed defense lawyers to file a counterclaim
overthe settiement negotiations.

‘Alderlikely suspected a defense verdict when jurors announced during the January trial that they had
reached a decision after four hours of deliberations, the NLJ says. He quickly reached a settlement, butit
was not put on the record or in writing before lawyers leamed of the planned verdict

Atthat point, according to an on-the-record statement by Judge Johnson, “all hell broke loose. Hr. Alder was
yelling in the hallway, came into the courtroom and he was velling in the couriroom. At one point he told me
to call the jurors back and take the verdict.Itwas chaos.” After a recess, Alder said his client had not
approved the deal

Alders clientis a developmentally disabled man who suffered brain injuries in a fall from an ambulance.




http://www.abajournal.com/news/article/lawyer_gets_new_trial_on_claim_he_had_no_authority_for_350k_deal_jury_would/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
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Reading # 4

Elements of the Client-Lawyer Relationship: Loyalty
Model Code: 


A lawyer should represent the client zealously

Model Rules “reasonable diligence” →

 • “whatever lawful and ethical measures are required to vindicate a client’s cause or endeavor”

 • “act with commitment and dedication to the interests of the client”

 •  “zeal in advocacy” on the client’s behalf


[image: image18.png]“Td like to go somewhere with warm water,
balmy breezes, and no extradition treaty.”





Rule 1.2(d):
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‘Shocked' lawyer says he was convicted in gambling
scheme for merely giving legal advice
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AFlorida lawyer was comvicted on Friday for masterminding a gambling operation disguised as Infemet
cafés benefiing a veterans' charity.

Lawyer Kelly Mathis af Jacksonvile was convicted of 103 of 104 counts, including possessing siot
machines, helping to operats a lotiery and racketesring, report the Associated Press, Reuters and the
Florida Times-Union.

s he was leaving the couriroom, Mathis said he was "shocked" by the verdict, AP says. "l gave legal atvice
s an attomey, that' all | did,” Mathis said. "Attomeys all over the nation need to be very afraid when six
years after you give lsgal advice, somebody disagrees with that legal advice and they convictyou of a crime "

Mathis is free on bond unti his sentencing on Feb. 12. He could face more than 100 years in prison

The veterans group, Allied Veterans of the World, ran Intermet cafés where customers could buy prepaid
cargs for Infernet fime on computers that also included games such as "Captain Cash’ and"Lucky
Shamrocks " Winners would get more money on their prepaid card, which could be used to play more
games or could be tumed in for cash.

Prasecutors say Allied Veterans spent ahout 2 percent of its proceeds on charitable works, and Mathis and
his law firn eamed about §6 million for his fole, according to the Times-Union story.

Defense lawyers said they would appeal the judge's rulings barring testimony by public offcials who had
determined that Allied was not breaking the law.

Frosecutor Nick Cox disagreed with Mathis' contention that he should not be convicted for giving legal
advice. "You cantuss the praciice of law s a shield" Cox said afer the verdict "It doesnt make me happy
to convict a lawyer. What message does that send to the public?”

Fift-seven peaple have been arrested in the scheme. Mathis was the firstto ga to tral. Twenty-nine
defendants agresdto plea deals that includs no prison time.




http://www.abajournal.com/news/article/shocked_lawyer_says_he_was_convicted_in_gambling_scheme_for_merely_giving_l/?utm_campaign=weekly_email&utm_source=maestro&utm_medium=email&sc_cid=131016Z
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payments

By Andy Sullivan 3 MIN READ f v

(Corrects spelling of Colombia throughout.)

WASHINGTON, March 19 (Reuters) - U.S. banana giant Chiquita Brands
International Inc. pleaded guilty on Monday to doing business with a terrorist
organization for paying protection money to Colombian paramilitaries between

2001 and 2004.

Chiquita agreed to pay a fine of $25 million, slightly more than half the profits its
Colombian banana-growing operation earned during that period. The first payment

of 85 million is due at sentencing on June 1.
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Baker McKenzie fought proposals to strengthen financial oversight and tax laws in its lobbying for large banks and technology companies, according to Pandora Papers reporting by the International Consortium of Investigative Journalists and its media papers.

The law firm has lobbied for dozens of corporations and defended them when challenged by authorities, according to an ICIJ story noted by Law.com. It has also advised dozens of large companies on tax or offshore maneuvers.

“Baker McKenzie is an architect and pillar of a shadow economy, often called ‘offshore,’ that benefits the wealthy at the expense of nations’ treasuries and ordinary citizens’ wallets,” the ICIJ report says.

“Baker McKenzie has helped multinationals and the wealthy avoid taxes and scrutiny through the use of shell companies, trusts and complex structures in tax havens. These vehicles, shrouded in secrecy, hold vast riches—homes, yachts, stock and money that is sometimes of murky origin.”

The story is part of a series of reports in which the ICIJ is highlighting revelations contained in 11.9 million documents leaked from 14 companies in the offshore financial services industry, according to a description by the New York Times.

Baker McKenzie documents are not among the leaked files, but the law firm is mentioned in more than 7,500 documents, according to the ICIJ.

The leaked documents are dubbed the Pandora Papers, after the Greek myth in which Pandora, the first human woman created, opened a jar containing the world’s evils.

“When billionaires, multinationals and the politically connected seek to hide wealth or avoid taxes, they often turn to Baker McKenzie,” the ICIJ story says. The law firm’s clients include “people and companies connected to political corruption, fraudulent business practices and authoritarian regimes.”

Among the clients of Baker McKenzie and its affiliates:

• Jho Low, who is now accused of masterminding a scheme to embezzle billions of dollars from the 1MDB investment fund.

• Ukrainian oligarch Ihor Kolomoisky, accused of using shell companies in a $5.5 billion money laundering scheme.

Baker McKenzie defended its work in a statement cited by Law.com.

“Like other law firms and relevant industry or subject matter experts, Baker McKenzie is regularly requested to assist governments and regulatory bodies with the analysis and development of potential new legislation in countries around the world by contributing our legal expertise and experience,” the firm said.

“We are also asked by clients to provide expert input on proposed laws and regulations, including through public submissions processes or occasionally by legislative testimony. All our work in this area is done in compliance with applicable laws and regulations, including lobbyist registrations where required.”

The firm also noted that taxation “is a core area of our global expertise. Our advice is always in strict accordance with all applicable laws and regulations. Transparency and accountability are integral elements of such advice and we strive to ensure that our clients adhere to both the law and best practice.”

Law360 gathered reactions to the Pandora Papers in stories here and here.

Tax experts said many of the wealth-hiding mechanisms described in the Pandora Papers are entirely legal.

Ian Gary, executive director of the Financial Accountability and Corporate Transparency Coalition, saw the need for reform.

“The revelations of the Pandora Papers show that the Panama Papers were not a one-off example of a rogue law firm but just the tip of the financial secrecy iceberg and the massive corruption it hides,” Gary told Law360.

Another Law360 report cited calls for new rules to combat money laundering. The story noted a new measure, the Corporate Transparency Act, that will help combat financial secrecy. The law is part of the Anti-Money Laundering Act of 2020, which was part of the National defense Authorization Act for fiscal year 2021.

The Pandora Papers report “are yet another reason, as if we needed one, why the U.S. Treasury needs to move quickly to implement regulations under the Corporate Transparency Act,” said Ross Delston, a lawyer specializing in anti-money laundering issues, in an email to Law360.

But Peter Hardy, the founder of Ballard Spahr’s anti-money laundering team, told Law360 that he doubts that the Corporate Transparency Act or a new customer due diligence rule for financial institutions would stop money laundering by the ultrarich. Neither, he said, addresses trust vehicles that aren’t created through a public filing.

“It’s far from clear that FinCEN’s forthcoming CTA regulations will be able to even address this particularly thorny problem,” Hardy said.

Withdrawal and Noisy Withdrawal:

ABA Opinion 366 

MR 1.16(a) – “shall” withdraw if “representation” →





violation of … law

MR 1.2(d) – shall not “assist” C in crime/fraud

MR 1.6 – duty to maintain confidentiality

Since lawyer:


• invited the other side’s reliance on her opinion 


• knows C intends to use the opinion in future fraud

  

     
→ required to disaffirm the opinion 


• may be “nec’y to make the withdrawal effective”

As for MR 1.6:


“compliance with 1.16(a)(1) and 1.2(d) appears [to]

   have collateral consequence of disclosing  confidences”

Finally: 


• disavowal may be nec’y accompaniment to withdrawal



(if L expects continuing or future use for fr/crime)

• this “noisy withdrawal” is lmtd to “where mandatory”


• doesn’t matter who (L or C) terminates Rship

=========

Portion of logic that dissent most disagreed with:

   • an “old” opinion = (current) “representation”  

   • allowing C to use it = to “assist”
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Jones v. Barnes

[6th amd. rights to effective assistance of counsel]

Governmental Interests in Conflict:


• State’s interest in substantive justice

• protect dignity and autonomy of accused





(presumed innocent until conviction?)
Brennen & Marshall:

• lawyer’s job = “assisting the client, not making choices for him”

• indigents often mistrust the system and the “lawyers appointed to them”

• to force appointed lawyer’s decisions on client supports belief that “law conspires against them”

Majority:

• undermine ability of counsel to present case in accord w/ counsel’s professional evaluation

• winnowing out weaker arguments avoids dilution & depreciation of argument
Who do you think has the better argument?

How fees are in structural conflict w/ client interests


(not just a “burden” for the client)

Fees can directly influence how lawyer behaves


• reject settlements the client may want 


• accept settlements the client may not want 


• spend time pursuing claims that lack merit


• barrier to settlement 

• barrier to getting in court at all 

[image: image23.png]151 Federal Judges Broke the Law by Hearing Cases Where

They Had a Financial Interest

‘The judges failed to recuse themselves from 685 lawsuits from 2010 to 2018 involving firms in which they or

their family held shares, a Wall Street Journal investigation found

By James V. Grimaldi, Coulter Jones and Joe Palazzolo
Sept. 28,20219:07 am ET

More than 130 federal judges have violated U.S. law and judicial ethics by overseeing court
cases involving companies in which they or their family owned stock.

A Wall Street Journal investigation found that judges have improperly failed to disqualify
themselves from 685 court cases around the nation since 2010. The jurists were appointed
Dby nearly every president from Lyndon Johnson to Donald Trump.

About two-thirds of federal district judges disclosed holdings of individual stocks, and
nearly one of every five who did heard at least one case involving those stocks.
Alerted to the violations by the Journal, 56 of the judges have directed court clerks to

notify parties in 329 lawsuits that they should have recused themselves. That means new
judges might be assigned, potentially upending rulings.
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In October, the Apache Corp.  Houston ofl company,
st unsbl 2 parsuade the Tesss Supremme Court oo hesr
s sppeal of s parsegals reision sward of sbot
900,000 in damages and sxcormey ees.

Bt the o Tesas court sresd 1o hear the case snd rled
forthe Apsche Carp. last month fr th compiny
donated $250,000 t 2 political acion commitieethat
cupportad theseslecion of four Texas jusices, including
‘o who ended up sding with the Apschs Carp. he
Fiouston Chromicl repors n & story noted by How
Agpeiling.

The sher two jusices had recused themselves because of
previous nvalvement in the cis.

‘The Apache Corp’s $250,000 conrbusion t the Judical
Fairmess PAC fr srpassed what sppesss ta be s oy
other consribution n 2 judicial race—$2,500, donated.
ey s decads ago,sccording tothe Houston Chronicls,

Iage from Suizarsact.

ScomtNewar, th laveyer for paralegal Cahryn Davi, said he will sk the Texas Supreme Court o withdrzw
s apinion. The $250,000 contribuced by the Apache Corp. “creaes the appearance tha jusice s forsale n
Texss snd undsrmines the Texas Supreme Cours sppssrance of indspendence, impartisiey snd neutraliy,
b ol the Houseon Chronicle.

The Apsch Corp. noted in s sssemen £ the Houston Chronicls thasit has no consrel over havw the PAC
<pends s money. The company sid it contribused 1o the PAC "o snsure the Texas Suprem Court
coninued ta b composed o v, experisnced snd highly qualiied judges”

“The parslegsl had contended th she was snlawilly fired after complaining sbout s hosel work
environment, age bias and sex discrimination, according t previous reports by Bloomberg Lave and Lavw3s0.
She s warded $150,000 in damages and $767,000in acormey fees. The arorney fees were reduced 1o dbowt
696,000 on appeal.
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“The parslegsl had contended th she was snlawilly fired after complaining sbout s hosel work
environment, age bias and sex discrimination, according t previous reports by Bloomberg Lave and Lavw3s0.
She s warded $150,000 in damages and $767,000in acormey fees. The arorney fees were reduced 1o dbowt
696,000 on appeal.

“The Texas Supremne Goursscknovwladged thas Davis was fred shordly st complaining but sid he had
“hown insubordination by refsing t2 submmit o 3 company pelcy requivng spproval before werking

“The Texas Supremne Gours refuse o reconsidar s dacisions sbar: 98% of he time,sccording 1o the Houston
Chronicl

“The Houston Chronicls noed thas Texas i on of cnly foursttes with parsan sste supreme court
elecions Jusscss ofeen ely om csmpaign canirbutions from aw frms and lvwyers who sppess before hem.

According o s losing lisgant wh took s lock s the issuein 2017, 20% of money raised by stte spreme.
courtcandidates comes rom fust i L frms. Big clients of hose s won fve times more ofen than,
“hose epresentad by others.

One o th large firas, Vinson & Ellins, had represented the Apache Corp.Ithas a PAC that donases widely
scsording to the Houston Chranicle. A Vinson & Elkins spokespersan told the Houston Chronicls thatis
bides by spending s i Tesas.

“The large frms sl ssid they have winning records bessuse their awyess have igh-qualiy il and
experince.




Frivolous claims:
[image: image26.png]igants claiming GEICO auto policy covers STD from car sex

can't proceed anonymously, judge rules
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A car owner and his sexual partner can't keep
their names secret in litigation over their claim
that GEICO's auto and umbrella policies cover
damages for a sexually transmitted discase
contracted during sex in the insured car

US. Magistrate Judge Angel D. Mitchell of
Topeka, Kansas, ruled in a revised opinion dated
Oct. 4.

‘The Volokh Conspiracy noted the decision.
‘GEICO had identified the liigants as M B. and
M.O. in s suit secking 2 declaratory judgment
that its policies do not cover M.O.s injries for
contracting the human papillomavirus from MB.

‘GEICO insured M.B.s Hyundai Genesis under an auto policy and a second umbrella policy that applies only if

auto coverage kicks in.

M.B. and M.O. had agreed to imit M.B. lsbiliy in 2 setlement agreement that left M., free to pursue
recovery against GEICO. The insurer did not know that M.B. and M.O. submirted the dispute to arbieration,
which resulted in 2 $5 2 million award to M.O. M.O. then demanded §1 million from GEICO.

‘GEICO claimed that it wasn' told of the arbitration, so it wouldn't intervene and be heard, and so M.O. could

obtain an artificially inflated award.

M.B. responded that GEICO had an obligation to pay, and its refusal to do so constituted bad faith. M.O.
claimed alack of personal jurisdiction in Kansas because she and M.B. had sex in Missouri.

Mitchell said the parties would be allowed to remain anonymous unil her ruling on M.Os motion to dismiss.
After that, GEICO must file 2 second amended complaint identifying the remaining defendants by their real
names, or Mitchell will recommend that the case be dismissed for lack of subject matterjurisdiction.

Mitchell noted precedent by the 10th U.S. Circuit Court of Appeals at Denver holding that the risk of some
embarrassment is not reason enough to proceed anonymously.
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