Reading # 7

Honesty in Negotiations 

What is fair in negotiations? 


● Anything goes 


● Anything goes except outright lies 





   (affirmative misrepresentations)


● A sharing of all pertinent information 





   (no material non-representation allowed)
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Weaving stories that are false 






out of statements that are true:

Judge to lawyer in Virzi: “Where’s your client today?” 

Lawyer: “I wanted to reach him but I couldn’t.”

Judge: “What do you mean? Where is he?”

Lawyer: “He doesn’t answer his phone. He’s not been at his office. I haven’t heard he’s in any of the hospitals…”

Judge: “Did you try his home?”

Lawyer: “He’s not been home, either.”

Did the lawyer lie to the judge?
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J ™ More than 300 district attorney's offices across the

United States are partnering with deb collectors
thatuse prosecutors'letemead to wam bad check
witers of possible jailtime.

Debt collection companies allowed to use DA
letterhead may return the favor, the New York
‘Times reports. “The companies tryto collect not
only the unpaid check.” the story says, “but also
high fees from debtors for a class on budgeting
and financial responsibiliy, some of which goes
backto the distrct attomeys’ offices.”

Pen and check photo by Shutterstock. The offcial-looking letters are sent without

prosecutors’ reviewto possibly 1 million people
year, consumer lawyers estimate. DA's office in Los Angeles, Baltimore and Detroit are among those:
partnering with debt collectors; the biggest players are CorrectiveSolutions of California and BounceBack of
Missour

‘BounceBack vice president Gale Krieg told the Times he has tumed down prosecutors who won't agree to
have copies of checks sent to their offices for possible review. “Whether they exert oversightisn't something
that we can control.” he said.

‘The newspaper reviewed five CorrectiveSolutions contracts with DAs and found that merchants can send
bad checks directy to the debt collection companies after a bad check writer hasn't responded to a request
for payment. A pending class action lawsuitin San Francisco federal court challenges the collection
procedure as “an elaborate artice” to scare people o pay up.




http://www.abajournal.com/news/article/debt_collectors_use_da_letterhead_with_permission_to_threaten_bad_check_wri/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
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Prosecutars who engage in these arrangements violate ABA Model Rule & 4(c), which provides
that it is professional misconduct for a lawyer to "engage in conduct invalving dishanesty, fraud,
deceit or misrepresentation " The opinion explains that prosecutors violate this rule "because they
misuse the criminal justice system by deploying the apparent authority of a prosecutar ta
intimidate an individual * The conduct involves misrepresentation because it conveys the
impression that the prosecutar's office has reviewed the facts of the individual debtor's case and
has concluded that a crime has been committed

The ABA's opinion also determined that the practice violates ABA Model Rule 5 5(a), which
provides: *A lawyer shall not practice law in a jurisdiction n violation of the regulation of the legal
profession in that jurisdiction, or assist anather in doing s0."

The opinion explains that prosecutors who laan out their official letterhead to debt collection
campanies and allow "the debt collection company to Use It to send threatening Ietters ta alleged
debtors without any review by the prosecutor or staff lawyers ta determine whether a crime was
cammitted and prosecution Is warranted, violates Rule 5.5(a) by aiding and abetting the
unauthorized practice of law."




http://www.abajournal.com/news/article/its_unethical_for_prosecutors_to_lend_out_letterhead_to_debt_collectors_aba/?utm_medium=email&utm_campaign=weekly_email&utm_source=maestro&job_id=141113BU

Petrillo v. Bachenberg

• Privity (traditional reqt for a duty to non-clients)

• Restatement of the Law Governing Lawyers: 

  Duty to a non-client:

    • if the lawyer invites non-client to rely, or
    • if the client (w/ L’s “acquiescence”) invites

                the non-client to rely on what L supplies

        -and- 

    • the non-client is not too remote
• Petrillo court: 
   • Duty to a non-client if:

         • the lawyer intended or should have foreseen 

   that the third party would rely

   • Scope of duty (intent to invite reliance) →

       • the “objective” purpose of document

       • extent to which others may foreseeably rely

Ls aren’t “guarantors of accuracy” of surveys, etc.,

 ..  but they are guarantors that:

      • the lawyer himself isn’t making a misreprn with

                                    document, e.g., as its creator, or
      • the lawyer has no substantial ground to disbelieve

                    the material accuracy of the document

Symphony Space v. Pergola Properties:

D’s assignor sold a theater/commercial building to P (non-profit) for

• $10,000 P/M mortgage 

•  leaseback of non-theater space @ $1 per year 

•  multi-condition repurchase option

(1987, 1993, 1998, 2003)

After D alleged that P defaulted on mortgage, 

    P sued for declaration→“repurchase option invalid”

-----------

Suppose Broadwest lawyers had presented draft agmt

 w/ option language naming closing dates “in any of 

 the calendar years 1987, 1993 and 1998” (omitting the

 fatal 2003 exercise year).

Should the case come out the same if :

   • Symphony Space suggested adding year 2003

         (knowing about Rule agn Perpetuities)
   • Symphony Space suggested adding year 2003

  (not knowing about Rule agn Perpetuities)
   • Broadwest suggested adding year 2003

     
          (Sym Space knew about Rule agn Perpetuities)
   • Broadwest suggested adding year 2003

         (Sym Space didn’t know about Rule agn Perpetuities)
= the actual case

SCHATZ v. ROSENBERG

943 F.2d 485 (4th Cir 1991)

Alleged Weinberg & Green's:
   • Liability for nondisclosure of Rosenberg's misrepresentations
• no duty to disclose based on § 10(b), Rule 10b-5

• Liability for aiding and abetting violation of securities laws

   • No scienter 

(w/o duty, “high conscious intent” “conscious & specific motivation”)

   • No Substantial Assistance (“only a scrivener”)
• Liability for under Maryland tort law for non-disclosure 

(no “duty” to non-clients, ethical rules don’t fix civil liability)

• Affirmative Misrepresentations by Weinberg & Green


(only “papered the deal – no independent stmts of atty)

Lawyers’ Certificate of Good Faith

“I certify hereby that I have: 

(i) a good faith belief in the truth of the representations contained in the documents delivered in connection with this transaction, and 

(ii) no substantial ground to believe that any document delivered in this connection contains any false statement of material fact or omits to make any statement of material fact that would be required in order to prevent the representations made by myself or [my client], in light of the circumstances, not misleading. 

This certificate is provided on the understanding that it is to be relied upon by ___________ in connection with [this transaction]. 

No representation or warranty to any other person is intended, and no reliance by any other person is invited. 









Would you sign?

Withdrawal and Noisy Withdrawal:

ABA Opinion 366 (p.612)

MR 1.16(a) – “shall” withdraw if “representation” →





violation of … law

MR 1.2(d) – shall not “assist” C in crime/fraud

MR 1.6 – duty to maintain confidentiality

Since lawyer:


• invited the other side’s reliance on her opinion 


• knows C intends to use the opinion in future fraud

  

     
→ required to disaffirm the opinion 


• may be “nec’y to make the withdrawal effective”

As for MR 1.6:


“compliance with 1.16(a)(1) and 1.2(d) appears [to]

    have collateral consequence of disclosing  confidences”

Finally: 


• disavowal may be nec’y accompaniment to withdrawal



(if L expects continuing or future use for fr/crime)

• this “noisy withdrawal” is lmtd to “where mandatory”


• doesn’t matter who (L or C) terminates Rship

=========

Portion of logic that dissent most disagreed with:

   • old opinion = (current) “representation,” and 

   • allowing C to use it = to “assist”

Oh what a tangled web we weave,

When first we practise to deceive!
    Sir Walter Scott (1771 - 1832) 

    Marmion, Canto vi. Stanza 17.

Reading # 8

Candor in Advocacy 

Two conceptions of justice:


• whatever results from a “just process”



      (“law = a system for resolving disputes”)


• substantive rectitude

      (“law = a system for determining who was in the right ”)

The “gold standard” of justice:


…the application of the substance of the law 




to the facts that actually occurred 

A third conception of justice:

• reinforcing right relationships

          •  The law = 

a system for mending tears in the social fabric 

--rather than--


 a system for vindicating “superior” interests

Notable quotations from the introductory reading:

Cicero 

Lamb

From Gillers:

[The trial lawyer] does not judge her client. 

The moral thing to do is to remain true to your 

assigned role in the adversary system.

+++++

The adversary system: “a highly structured artificial combat system.” 

Whatever result the adversary system reaches is just by definition.

The advocate ... may deny that it is even possible to talk about “right” in the conventional sense 

(Really? Is there more than one sense of "right”??)
You are “right” if you win; you don’t necessarily win because you are “right.”

So far as the advocate is concerned, the loser is wrong by definition.

In other words:

In advocacy … there is no “right,” there is no “wrong,” except by reference to how the court rules. 

(Samuel Johnson: “You do not know a cause to be good or bad till the judge determines it.”)

How can a lawyer defend a guilty person?

For the advocate, that question is nonsense. Guilt is a legal conclusion. By definition no one can be guilty until declared so after a due process trial.

+++++

As for advocacy strategy,

The advocates job is to “use all available legal and ethical means to achieve her client’s goal.” See MR 1.3 cmt 1.
Any strategy the rules permit is fair by definition 

(e.g., prolonging litigation to squeeze the other side into settlement, or knowingly humiliating a truthful witness with cross examination).

Wealth or lack of it will distort the operation of the theory.

[But] lawyers are forbidden to act outside their given role to achieve what they perceive as "justice"  

They may be wrong about what justice requires.

From Rifkind:

The adversary process is a form of organized and institutionalized confrontation. ... 

The incentives generated by the adversary system ... tend to bring about a more thorough search for and evaluation of both the facts and the law.

Experience tells [us] the adversary system has been good for liberty, good for peaceful progress and good enough for the public to accept its results.

The adversary process “relieves the lawyer of the need, or indeed the right to be his client's judge.”

Sometimes the poorer cause prevails. That is a price worth paying ... comparable to the price we are willing to pay for democracy and acceptance of the mistakes of the majority. 

“We” pay a price for the jury system. (Who is “we”?)

As for getting at the truth:

   The truth is not necessarily the target of the trial.

   Values other than truth frequently take precedence.

   Courtroom truth is a unique species (!)

(“Values other than truth, as per Frankel, include privacy, personal dignity, security, autonomy, and other cherished values.)

The object of the trial is not the ascertainment of truth but the resolution of a controversy by the principled application of the rules of the game.

There is a complex filtering process [keeps out info].

Barriers to truth:


● Burden of proof


● Privileges & Competence



● 4th & 5th Amendments 


● Hearsay rule


● Rule against “prejudicial” evidence


● Impeachment 
The so-called truth which the trier of facts will discover likely will differ materially from the truth that it might have found had no such barriers to information been in place.

Re Brougham:
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Press Release ‘Source: Baum, Hedlund, Avistei, Goldman & Menzies, P.C.

American Airlines Demands Gynecological Records of Victim's Teenage
Daughter, Says Baum Hedlund

Tuesday ay 1,209 pmET.

NEW YORK, NY~(MARKET WIRE)-May 1, 2007 — American Airines insists that it needs to examine all gynecological records
of the daughter of a woman killed on American Airines Flight 567 who was 16-years-old at the time of her mother's death. They.
are seeking these records from the time the i was 11 l the way through her present age of 21 and continuing unti trial "Even
Airbus could not figure out why these records were needed, but American Aifines insisted.” said Paul Hedlund, the Los Angeles
aviation attomey for the farmily.

American Aifines is also seeking all personal psychological counseling records from five years before the crash to the present,
and continuing untiltrial, of the girl a5 well as the other suniving kin of Kathy Williams, 54, an intemational banker/financier, who
was killed in the November 12, 2001 American Airines crash in Belle Harbor, New York. The airline wants all counseling records
of Kathy Williams® daughter. who is now a college student in Los Angeles, and her husband, Keith Williams of Sunnyvale,
Califoria. They also want all psychological, medical and gynecological records of the decedent herself, also from 5 years prior to
the crash and up to the time of her death

"Imagine what this does to the counseling process, you need to bring a lawyer with you.” said Paul Hedlund who further asks,
"Are American Airines’ grief counselors actually spies for American who will testify at trial against the families?”

The girl and her family have vowed to fight this blatant assault on their and their decedent's privacy. A hearing on this matter has
been scheduled for May 2, 2007 at 12:00 noon before Judge Sweet in the U.S. District Court, at 500 Pearl Street, NY. NY,
Courtroom 18C.

Nearly 260 death cases have settled to date with only six passenger cases left unsettled

The Williams family lived in Los Altos, California at the time of the crash. They hired the Baum Hedlund law firm, who filed their
case on August 16, 2002 in U.S. District Court in New York. Baum Hedlund had 11 cases in all. This is the only Baum Hedlund
case not yet resolved and is scheduled to go to trial in February 2008

Contact:

Contact
Robin NcCall

(800) 827-0087 or (310) 207-3233
Email: Enail Contact




Frankel’s main points:

The goal of the trial is to accurately re-create 
          the facts so that the rules of law can apply

       to do justice

Our version of the adversary system 


               places too low a value on truth telling

Lawyers are often expected, with all propriety, to help block or conceal rather than pursue the truth.

The person who is “right” should win, but the outcome of cases depends too much on “skill and trickery” rather than the truth. 

“Justice as Fairness”

Can the adversary system be changed to place

   more stress on truth and less on “skill and trickery”?

• report existence of relevant evidence & witnesses

• prevent (or report) any untrue stmts by Ws

• report any material omissions by Ws

• question Ws with design to elicit the whole truth

• no misleading cross-examination of truthful Ws

• no exploiting incorrect test’y adduced by oppn

• no failure to reveal material evid helpful to oppn

These won’t make the system “perfect…

 ..but they’d at least remove the “lawyer immorality 

     concerned with procedural and evidentiary tactics”

Murray Schwartz’ suggested rules (407-09):

Re: “Justice as fairness”

[image: image7.png]Judge Asked Too Many Questions, Requiring
New Trial
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In a tare rebuke to the chief judge in Baltimore, a Maryland appellate coutt has found that he asked too
many questions during a jury trial of an armed robbery case last year, requiring a reversal of the
defendant's comiction and a new trial

The 125 questions that Baliimore City Circuit Judge John Prevas posed to witnesses violated the
constitutional right of defendant Antwan Derrell Smith to a fair trial, the Coutt of Special Appeals held
Although it did not question the judge’s motives, the three-judge panel found that the questioning created
an appearance of partiality, noting that the questioning was "acutely suggestive, coercive and
manipulative,” according to the Daily Record

Srith was represented on a pro bono basis by Paul Soloman, an associate at Skadden Arps Slate
Meagher & Flom for whom the appellate victory came in the first case he ever argued before the court. His
25-year-old client, who is sening a 30-year prison term at the Maryland Correctional Institution in
Hagerstown, couldn't be reached for comment

The judge and the lawyer for the state didn' respond to the Daily Record's requests for comment

Updated at 6:50 a.m. Friday to add more detailfrom the opinion and conectly note that the issue was the
“appearance of partialty.”





Michigan opinion:
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& preliminary hearing last week, provoking the judge and prompiing prosecutors to seek a contempt cittion

A prosecution witness identfied the twin, Darion Whi, as the man who grabbed her, the Kansas City Star
reports. The arresting officer discovered the decsption when he saw the real defendant, Darrel White Jr. get
offthe elevator.

Judge Kenneth Garrett il of Jackson County was not amused. “'m just so furious right now:” he said
‘Savory denied thatthe twin stand-in was inended to getthe alleged victim to identify the wrong man,
ccording to the newspaper's review of the transcript “This honorable court asked for lir. White, and that's
who's atthe table today, 1. White,” she said

Frosecutors are seeking to hold Savory in contempt and to gst her kicked offthe case, the story says. County
Frosecutor Jean Peters Baker also said she has a duty o report Savory's conductto the state bar.




http://www.abajournal.com/news/article/lawyers_twin_stand-in_stunt_at_preliminary_hearing_leaves_judge_furious/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
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By Peg Tyre, David Kocieniewski
Newsaay

NEW YORK - In a stunning setback for prosecutors in the World Trade Center bombing case. a key witness
yesterday failed to identify two men accused of planting the bomb - and instead pointed the finger at two
jurors

Willie Hemandez Moosh was working in a Jersey City. N.J., gas station about 3:30 a.m. Feb. 26, when he
pumped gas for two men in a Ryder van and another in a blue sedan. Prosecutors say defendant Mahmud
Abouhalima was in the car and Mohammad Salameh and Ramzi Yousef were in the bomb-laden van.

A hush fel over the courtroom yesterday as Assistant U.S. Attomey Gil Childers asked Moosh to point out
the diver of the sedan. It would have been the first testimony to connect Abouhalima to the van.

‘Smiling slightly. Moosh looked at the prosecutors, surveyed the spectators and then tumed to his left and
pointed at the jury box.

“It was a person such as this one.” said Moosh, pointing to Juror 6, a young man who, like Abouhalima, has
red hair. Moosh spoke in Spanish, which was translated by a court translator

The judge and several jurors broke into laughter. and the defendants gave litle shouts of joy.

Prosecutors had also expected that Moosh would identify Salameh as the driver of the Ryder van, proving
‘Salameh had lied when he reported the vehicle stolen five hours earlier

But when Childers asked Moosh to identify the van diver, he again tumed to the jury box, this time pointing
to Juror No. 5.

“A person such as this one,” said Moosh. When he heard the nervous giggles and groans from the
spectators, he added, "It was a person more like that one. A person sort of like that one. ™

“This is devastating to their conspiracy case and that's the only way my client is tied.” Austin Campriello,
lawyer for Ahmad Ajaj told U S. District Judge Kevin Duffy out of hearing range of the jury

But Childers was quick to defend his star witness, who has been hidden away and paid $4,500 a month from
the goverment as a protected witness

I don't think it's devastating unless | plan to indict juror No. 6.” Childers replied.

Moosh testified that he saw Salameh's photographs in the newspaper and was contacted by the FBI. Moosh
said he identified Salameh and Abouhalima from photo arrays as the driver of the car and the van. He
identified Ramzi Yousef, a fugitive, from photographs as the van's passenger. Over defense objections, the
photographs were introduced into evidence and passed among the jurors
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Confessing to Crime, but Innocent

5 JorN scHaRTZ
Published: September 13,2010

KANSAS CITY, Mo. — Eddie Lowery lost 10 years of his life for a [ recounEn
crime he did not commit. There was no physical evidence at his trial [ Twirres

for rape, but one overwhelming factor put him away: he confessed. 1 s o

AL
At trial, the jury heard details that & renr
prosecutors insisted only the rapist
could have known, including the fact
that the rapist hit the 75-year-old
vietim in the head with the handle of a [ %478

Enlarge This image
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silver table knife he found in the e ——
house. DNA evidence would later NOW PLAYING
show that another man committed the | WATCHTRALER

crime. But that vindication would
come only years after Mr. Lowery had served his sentence
and was paroled in 1991.

“I beat myself up a lot” about having confessed, Mr.
Lowery said in a recent interview. “I thought I was the
only dummy who did that.”

Edie Lowery spent 10 years i prison

after confessing t a rape he did not

Comii e auta 7 e o settement But more than 40 others have given confessions since 1976
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Man Sentenced to Life Forgot He Was in Jail at
Time of Crime

By Alyssa llewcomb | ABC News Blogs — on, Dec 12, 2011
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LaDondrell Montgomery had his convietion for armed robbery and a lfe sentence overturned thanks
to his attorney discovering he was in jal at the time of the crime.

But he's sill not a free man. The Houston, Texas, felon remains in jail faced with five more robbery
charges.

"He learned from his trouble. But he did have a record and I believe that is what kind of got him into
trouble now, " Larry Montgomery, 58, told ABCNews.com. "Some of the people involved [in the
cases] knew him from the past, from the neighborhood, and I believe had personal vendettas against

LaDondrell Montgomery, 36, has had several stints behind bars, starting in his twenties, which made
it difficult for him to remember whether he was in jail or out on a particular date.

His life sentence for armed robbery, which he received in November, was overturned last Thursday
after his attorney realized he had an air tight alibi. He was in jail at the time of the crime.

"My son had previously been in and out of incarceration before and had trouble remembering the
dates," the elder Montgomery said.

LaDondrell Montgomery might not have known where he was on Dec. 13, 2009, but he knew one
place where he was not- the check cashing store that was held up by an armed robber.

He insisted throughout the trial that he was not the man in the surveillance footage that was used to
conviet him and sentence him to lfe in prison.

Montgomery's lfe sentence was thrown out after his attorney, Ronald Ray, scoured his rap sheet and
realized he had been in jail at the time on a misdemeanor domestic violence charge and hadn't been
released until nine hours after the crime.

State District Judge Mark Kent Ellis chided Ray and Assistant Harris County District Attorney Alison
Baimbridge for being "spectacularly incompetent,” according to the Houston Chronicle.

Baimbridge was unavailable for comment, but told the newspaper that prosecutors are typically
barred from questioning suspects.




SHE CAN CONVINCE YOU THAT YOU COMMITTED A CRIME

BY NATHAN SIEGEL    FEB 122016

OZY
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A 28-year-old investment banker was brutally raped and beaten while jogging in New York’s Central Park in April 1989. The city went berserk. Five boys of color, ages 14 to 16, soon confessed and were convicted — but not before being called “animals,” “crazed misfits” and “park marauders” by anyone with a mouth or pen. Indeed, the boys were treated like animals, and they served up to 13 years in prison before being exonerated based on “shocking” new DNA evidence and a real confession from serial rapist Matias Reyes. The Central Park Five had falsely confessed, claiming they’d been coerced by police.

Don’t think that it could happen to you? Sorry, but a first-of-its-kind study shows that it could — easily. With a little misinformation, encouragement and three hours, researchers were able to convince 70 percent of participants that they’d committed a crime.
The college-aged students who participated in the study didn’t merely confess; they recalled full-blown, detailed experiences, says lead researcher Julia Shaw, a lecturer in forensic psychology from the University of Bedfordshire. The results were “definitely unexpected,” says Shaw, who predicted only a 30 percent rate.

So, how did they plant false memory of a crime in young adults who had never even been in contact with the police? Shaw and Stephen Porter, a forensic psychologist at the University of British Columbia, first got a few facts about the faux criminal’s teen years — the name of her best friend, hometown, etc. — from parents or a guardian. (An ethical committee said it was OK.) Then, during three 45-minute interviews, Shaw extracted information from the students about one true experience (which they remembered) and one fabricated experience (of which she convinced them). After a few hours of feeding the students tidbits of the verified info, she added them up to equal her fabricated crime — and a majority of students were persuaded: They were criminals.

Once people believe something to be true, their imagination kicks in

One student, when told she had assaulted a classmate in her teens, “elaborately” filled in all the blanks: what weapon she used (a rock), what the argument was over (a boy), what she was having for dinner when the 5-0 came a’knockin — even the color of the officers’ hair.

False memories don’t happen quite like Inception. More like a Wikipedia page that can be edited (by you and others), says Elizabeth Loftus, a cognitive psychologist at the University of California, Irvine. Once people believe something to be true, their imagination kicks in, and they begin to visualize the situation using past experiences from themselves, others, even movies, she says. When the patchwork of memory gets stitched together and internalized, truth and fiction become indistinguishable, Loftus says.

And police use Shaw’s tactics, argues Mark Godsey, co-founder and director of the Ohio Innocence Project, an advocacy group for the wrongly convicted. A really heavy-handed interrogation could consist of all the features of Shaw’s study and worse, criminal consequences.

Sure, “the system isn’t perfect,” says Albie Esparza, public information officer for the San Francisco Police Department. But the idea that police use the good cop, bad cop routine is “very Hollywood,” he says. In fact, it’s standard procedure to record interrogations either using video or audio, he says, preventing fishy business. Plus, the police have just as much interest as the public in nabbing the real criminal, Esparza says. “No department wants the image of locking up innocent people.”

http://www.ozy.com/acumen/she-can-convince-you-that-you-committed-a-crime/38915

Re Johnnie Cochran

[image: image12.png]18 USC § 1512 - Tampering with a witness, victim, or an
informant




* * *

[image: image13.png](b) Whoever knowingly uses intimidation, threatens, or corruptly persuades another
person, or attempts to do 50, or engages in misleading conduct toward another person,
with intent to—

(1) influence, delay, or prevent the testimony of any person in an official proceeding;

(2) cause or induce any person to—

(A) withhold testimony, or withhold a record, document, or other object, from an
official proceeding;

(B) alter, destroy, mutilate, or conceal an object with intent to impair the object’s
integrity or availability for use in an official proceeding;

(C) evade legal process summoning that person to appear as a witness, or to produce
a record, document, or other object, in an official proceeding; or

(D) be absent from an official proceeding to which such person has been summoned
by legal process; or

(3) hinder, delay, or prevent the communication to a law enforcement officer or judge
of the United States of information relating to the commission or possible commission
of a Federal offense or a violation of conditions of probation {1 supervised release,, 11
parole, or release pending judicial proceedings;

shall be fined under this title or imprisoned not more than 20 years, or both.





From a prosecutors “focus group”

If identification is an issue, is it destruction of evidence to change the defendant’s appearance?

If credibility is an issue, is it destruction of evidence to change the defendant’s appearance?

Can prosecutor tell witness that the defendant will look different?

Evidence vs. non-evidence
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CLEARWATER, Fla. — When John Ditullio goes on trial on Monday, I =
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Guilty of Violating Dress Code,
in Any Case (December 6, 2010)

who under the law are supposed to
consider only the facts presented to

them. The case shows some of the challenges lawyers face when

trying to get clients ready for trial — whether that means hitting the

consignment shop for decent clothes for an impoverished client or telling wealthy clients
toleave the bling at home.

“It's easier to give someone who looks like you a fair shake,” said Bjorn E. Brunvand, Mr.
Ditullio’s lawyer.

The court approved the judicial equivalent of an extreme makeover, paying $125 a day for
the services of a cosmetologist to cover up the tattoos that Mr. Ditullio has gotten since his
This is Mr. Ditullio’s second trial for the murder; the first, which also involved the
services of a cosmetologist, ended last year in a mistrial. If convicted, he could face the
death penalty.

t





“$125 per day for a cosmetologist to cover up the tattoos”

Re Johnnie Cochran

Evidence vs. non-evidence
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Image of Ultra Clean shampoo from the
product's website.

The Lotisiana Supreme Court has disharred a lawyer
accused of buying a shampoo to scrub his client's hair
of any signs of illegal drug use.

The lawyer, Douglas Kent Hall, was also accused of
falling ta communicate with clients and failing to return
unearned fees when fired by dissatisfied clients
Another count said Hall had pleaded guilty to theft of
utilty service. The Legal Profession Biog noted the
decision (PDF) and highlighted the shampoa
allegation

Hall was accused of buying the shampoo, called Ultra
Clean, after an opposing lawyer notified Hall he was
filing an emergency petition claiming Halr's client was
using fliegal drugs . The petition sought custody of a
child n the care of Hall's client. The shampoo touts its

abllity to remave drug buildup on har and it is often used to avoid a positive
drug test, according to the opinian

At a pretrial conference the next day, Hall*adamantly denied” that his client
was using lliegal drugs, the opinion says. A judge ardered tests of hoth hair

fallicles and cuticles; Hall's client passed the halr test bt the cuticle test was
presumed positive for marijuana, amphetamines, and methamphetamines.




http://www.abajournal.com/news/article/lawyer_who_bought_detox_shampoo_for_client_is_disbarred/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email

Truth and Confidences:

1. Examples: 

  • Sarah’s client is being tried for robbery. He tells her he did it. Should Sarah disclose?

  • A suspect is being sought in a robbery. He tells her he did it. Should Sarah disclose?

  • Sarah’s client wants a will drafted. He tells her he’s embezzled $100,000 from his boss. Should Sarah disclose?

2. Sarah’s client is a land developer. He explains to her that he plans to poison endangered species on his land to avoid later permitting hassles. He asks her: “Do the environmental police need a warrant to come on my land and do inspections?” 

3. Sarah’s client grows marijuana at home and wonders: “Can they get a warrant based on high electric bills alone?”

Compare

4. Sarah’s client is a cocaine trafficker. He’s arrested in a minor drug bust in which, amazingly, he happened to be “innocent.”

Past/Future dichotomy:

 • General rules: 


• Model Code: 

Past—secret 

Future—may be revealed


• Model Rules: 

Past—secret (with ‘tribunal exception’) 

Future—secret, with specified exceptions

• More detail… 

     • keep info as to past crimes/fraud confidential


• Exception: crime/fraud on the tribunal.  MR 3.3(b).
      • keep info as to future crimes/fraud confidential


• Exceptions:


  • crime/fraud on the tribunal.  MR 3.3(b).

  • avoid “assisting” (may require ‘noisy’ withdrawal)

  • prevent reasonably certain death/substantial bodily harm.


  • prevent, mitigate or rectify substl inj. to finances, propy

  • some states → even broader exceptions in MR 1.6


     Cf. Model Code (& NY): future crime may be revealed. 








   DR 4-401(c)(3); NY MR 1.6(b)(2)
From a prosecutors “focus group”

Is it okay to tell a witness what other people said happened?

Is it okay to show a witness her own prior statements?











(builds confidence in Ws)
Is “group preparation of witnesses” permissible?








(e.g., all of surveillance team)

Can the prosecutor properly tell a police officer the law on searches before asking the officer how the search went down? 

Coaching Hypo 1:

Biegler has a new client who is a defendant in a domestic violence prosecution. Is it all right for Biegler to say: “Juries are starting to get tougher on these things. But one of the things they respond to is evidence that the  violence went both ways. Striking the ‘first blow,’ so to speak, throwing a dish, or whatever, can make a difference. So I want to think back—when you had the big fight, you say you were both yelling a screaming, but was anything thrown? Was there a slap or a punch in anger? Who did it?” 

• deliberate efforts to signal what would be “helpful” 

or “damaging”?

Coaching Hypo 2:
Biegler has a new client, a college student (Jeff) who is the defendant in a rape case. He is interviewing prospective witnesses, classmates of both the defendant and the complainant (Sandy). Biegler is meeting with several people who are either friends of the defendant or generally inclined to want to help him. Is it alright for Biegler to open the discussion by saying: “One of the crucial issues in a case like this is consent, whether the relations were consensual. A jury won’t convict if there’s any real doubt about consent. Now so far, it’s basically his word against hers. So I need you all to think—think hard about what you saw and heard between Jeff and Sandy when you were all in the student center together on the evening in question. What did she say? Did she seem to be coming on to him? Was he coming on to her, and how did she react? Did she make any suggestive comments, indicating she wanted to have intimate relations with him? Did he make any comments like that to her, and what was her reaction? Also I want you to think carefully about how her behavior was toward him physically—was she touching him at lot and things like that? Was he touching her? Where? What was the reaction—favorable, unfavorable, or what? What I need you to think about, and hard, is whether either of them said or did anything that might have shown what either of them wanted to do when they left the party together?”
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Twa Fordham University law school classmates who set up a law practice together a fewyears after
graduating are now both facing nine-month suspensions for pursuing a fraudulent personal injury case.

In a Tuesday opinion (PDF), the Appellate Division of New York Suprerme Court suspended the licenses of
Daniel H. Levy and Shane O. Rios, effective June 13, 2013,

Within  few months of opening the firm in January 2008, the two attomeys signed on a new client who said
she had been injured in a church sidewalkfall But by May 2008, it had become clear that the woman's nitial
storywould not establish a suffcient basis for a winning lawsuit the court wrote, and the two atiomeys
helped the client manufacture a false story to support an alternaive legal claim by "explaining® the lawto
her.

‘The client subsequently changed her story, and Levy and Rios fled suit against a new defendant, who
owned a home across the strest fram the church. Then, as a tial loomed, the two realized that their prior
experience as personal injury assosiates had not prepared them to ty the case without assistance and
broughtin another lawyer to do so. I order to prevent him from learming of the clients change of story, they
removed dacuments from her fle that showed their i had infilly pursued a claim against the church, the
opinion recounts.

Although the two respondents admitted the facts at issue, as well as liabiiy concerning two ofthe three
ethics charges asserted against them, they argued that they had notviolated all of the rules. However, the
courtfound that they had violated all three, which prohibited conduct involving "dishonesty, fraud, deceit or
misrepresentation” and conduct that adversely reflects on a lawyer's finess as an attomey, as well as taking
on 3 legal matter that the attormey knows or should know he or she "not competentto handle without
associating with a lawyer who is competentto hande it

‘The two lawyers were remorseful and presentsd evidence in mitigation abouttheir public and community
senice actvities. But, noting that their actions also harmed an innocent third party (the homeowner, who
prevailed attial after the clientin the sidewsalk-injury case was impeached with evidence of criminal
comvictians that conficted with her deposition statements), the court agreed with a Departmental
Disciplinary Committee hearing panel recommendation that a nine-month suspension was warranted,

Hers, based on the record, itis clear that respondents intentionally influenced their clientto misrepresent
the situs of her accident in order o pursue an action which they knew was raudulent frorm its inception,” the
Appellate Division wiites. "Thereafter, respondents, with full knowledge that they were perpetrating a fraud,
commenced an action against an innocent third party, fling papers, such as pleadings, containing
misrepresentations with the court Then, for a over a year, respondents continued to conduct discovery and
attend court conferences with full knowledge that the action they were pursuing was based on a
misrepresentation which they themslves influenced

"When forced o retain trial counsel, respandents not anly falled to apprise counsel that their cients
aceident did not occur where she alleged, butin order to conceal their prior misconduct, they sanitized the
case fle, removing any evidence as to the accidents actual situs. While respondents never exressly
admitted that their behavior was motivated by financial gain, in a case where their legal fee would be
determined by the amountthey were able 10 recover for their cient, it is clear that respondents engaged in
the misconduct alleged and to which they admitted for financial gain and witn venal intent”
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attomeys, then charged them with perjury for allegedly coaching witnesses to
lie, both have been acquitted by a federal judge at a bench trial

wweet (43 Law partners Beau Brindley and Michael Thompson got the good news
Monday. when U.S. District Judge Harry Leinenweber announced his verdicts,
reports the Chicago Tribune (reg. req.)

[EE (5 Alitle over a year after the feds raided the law office of two Chicago defense
2

G

During closing arguments, a lawyer for Thompson called the case a “scary attack on the defense
bar,” contending that it should never have been brought. “Young lawyers are not going to practice
defense law if they have to be afraid." attomey Edward Genson told the judge

The government had pointed to changing staries by the partners’ clients and question-and-answer
sciipts circulated in the law office. Clients had also testified in support of the feds—in exchange,
the defense said, for hefty sentence reductions.

Biindley,
them

his testimony, said he got the idea of doing Q-and-A scripts by seeing prosecutors use

“Every trial lawyer who has ever tried a case uses a Q-and-A.” Genson said. “They make it sound
like putting together a Q-and-A is something evil. It's not evil. There's nothing wrong with it "
And it isn't unusual either to see a witness' story change, Brindley's lawyer, Cynthia Giacchetti
told the judge. “The fact of the matter is people lie to their lawyers. The govemment bases ts
cases on witnesses who change their stories all the time. . They fiip people 180 degrees every
day”

Biindley's leg was shaking before the verdict but the judge’s announcement that none of the
charges had been proven put  smile on his face. the Chicago Sun-Times (sub. req) reports.

He later called Leinenweber's verdict a victory for the criminal defense bar.

I believe in this system.” Brindley said. I believed in this system when | presented these cases.
And | believed in this system when they wanted to present a case against me.”




http://www.abajournal.com/news/article/lawyers_acquitted_of_coaching_witnesses_to_lie_case_a_scary_attack_on_defen/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email

[image: image20.png]18 USC § 1512 - Tampering with a witness, victim, or an
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* * *

[image: image21.png](b) Whoever knowingly uses intimidation, threatens, or corruptly persuades another
person, or attempts to do 50, or engages in misleading conduct toward another person,
with intent to—

(1) influence, delay, or prevent the testimony of any person in an official proceeding;

(2) cause or induce any person to—

(A) withhold testimony, or withhold a record, document, or other object, from an
official proceeding;

(B) alter, destroy, mutilate, or conceal an object with intent to impair the object’s
integrity or availability for use in an official proceeding;

(C) evade legal process summoning that person to appear as a witness, or to produce
a record, document, or other object, in an official proceeding; or

(D) be absent from an official proceeding to which such person has been summoned
by legal process; or

(3) hinder, delay, or prevent the communication to a law enforcement officer or judge
of the United States of information relating to the commission or possible commission
of a Federal offense or a violation of conditions of probation {1 supervised release,, 11
parole, or release pending judicial proceedings;

shall be fined under this title or imprisoned not more than 20 years, or both.
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ANorthwester University researcher has found that memory refrieval may be like the game of telephone.

Just as a whispered message changes with each retelling, memories can change when they are recalled
‘mutiple times, according to the study by Donna Bridge, a postdoctoral fellow at Northwester University
Feinberg School of Medicine. A press release summarizes the findings published in the journal
Neuroscience.

“Amemory is not simply an image produced by time raveling back to the original event—it can be an image
thatis somewhat distorted because of the prior times you remembered it Bridge said in the press release.
“Your memory of an event can grow less precise even to the point of being totally false with each retrieval ”

Bridge says her findings have implications for eyewitness accounts i criminal trials. “Maybe a witness
remembers something faily accurately the first time because his memories aren'tthat distorted.” she said.
“Afterthat it keeps going downhill*

Test subjects in Bridge’s study were asked to recall the location of objects on a grid inthree sessions on
three consecutive days. On the second day, the subjects were shown a subset on the first day's objects and
‘asked to move them o their original locations. On day three, the test subjects showed greater recall ofthe
objects they manipulated on day two. But when test subjects made 3 mistake on day two, they were more.
likelyto repeat the mistake on day three by placing the object closerto the incorrect than the correct Iocation

‘The Neuroscience study used 12 subjects, but Bridge has repeated the results. “When someane tells me.
they are sure they remember exaclly the way something happened, | just laugh,” Bridge said in the press
release.




http://www.abajournal.com/news/article/study_finds_memories_can_change_with_each_recall/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
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Why memories are anillusion and
forgetting is good for you

Ratherthanafiling cabinet inthe mind, it turnsout memary is an exquisite illusion that
shapesour senseof self. Here's howto understand yours better




[image: image24.png]WHEN considering what makes us who we are, it is easy to think our memories are the answer. Aside from the
physical traces of the passing of time on your body, your recollections are perhaps the only thing that links the you
sitting here today to the many yous from every previous day of your existence. Without them, your relationships
would mean nothing, not to mention your knowledge, tastes, and your many adventures. It might be no
exaggeration to say your memories are the essence of you

Master your memory

The truth about memory is far more elaborate than we previously
thought. Here’s your guide to how it really works

With this in mind, it is not surprising that much of the burgeoning field of neuroscience has turned its efforts to
understanding what makes a memory and how to keep hold of it

Perhaps the most intriguing idea to come from recent discoveries is a reimagining of the dark side of memory -
forgetting,

As cherished memories fade or when we fail to remember an important task it is easy to feel that memory is failing
us. But what the latest findings show is that simply thinking of memory as either accurate or fallible is a mistake
Instead, our memories are malleable, and for good reason.

Rather than existing in the filing cabinet of the brain, we conjure memories from seratch with our own style (see
“How can two people recall an event so differently?”). As we sleep, the brain meticulously erafts them into the most
useful versions (see “What happens to your memories while you sleep?). Technology too, affects how we
remember and might even create whole new recollections (see “Is technology making your memory worse?). As for
forgetting, as infuriating as it can be, we'd be lost without it. Because memory, it turns out, is an illusion - one we
create every time we recall the past and that is exquisitely designed to help you live your life

This article appeared in print under the headline “How to make sense of vour memory”




       https://www.newscientist.com/article/mg24032010-400-why-memories-are-an-illusion-and-forgetting-is-good-for-you/

Reading # 9

Fostering Falsity or Advancing Truth 

Definitions of lying

It is also important to clarify what "lying" is, as opposed to "evading," "misleading," or "incomplete answers." In the following examples, let's assume the respondent knows the full truth. 

Here is an example of a lie: 


Q. What color is charcoal?

A. White. 

Here is a misleading answer:

Q. What color are apples?
A. White. 

Here is an evasion:

Q. What color are cherries?
A. I think it’s six o’clock. 

And here is an incomplete answer:

Q. What color is the flag?
A. Red and White. 

All are potentially deceptive but only the first example is a genuine lie.. Evasive, misleading and incomplete answers are all technically not false.

Source: http://www.huppi.com/kangaroo/L-clintonperjury.html#Backclintonjonesperjury

Perjury:

• False:

      to state something that is not the case.
• Misleading: 

      to tell a truth that gets the other person off track

Could Clinton’s statements could be intentionally misleading, without being intentionally false? 

During the Paula Jones deposition, President Clinton was asked if he had sexual relations with Monica Lewinsky. But before the questioning began, the Jones’ lawyers produced the following legal definition of sexual relations: 

"For the purposes of this deposition, a person engages in sexual relations when the person knowingly engages in or causes: 

1. Contact with the genitalia, anus, groin, breast, inner thigh, or buttocks of any person with an intent to arouse or gratify the sexual desire of any person; 


2. Contact between any part of the person's body or an object and the genitals or anus of another person; or 


3. Contact between the genitals or anus of the person and any part of another person's body. 

Contact means intentional touching, either directly or through clothing." 

Source: http://www.huppi.com/kangaroo/L-clintonjonesperjury.html
Bronston: 

The “perjury statute is not to be … invoked simply because a wily witness succeeds in derailing the questioner — so long as the witness speaks the literal truth. The burden is on the questioner to pin the witness down to the specific object of the questioner's inquiry.” (359).

Policy rationale (in adversary system):

In an adversary setting:

   ▪ Ws are far from free to formulate his own version of events, 

   ▪ Part of the ground rules: no duty to volunteer statements

      against interest. 

Notice: 

   To convict for perjury based on literally true statements =

to punish a person for not cooperating with an adversary’s effort to present (damaging) truths.

But.. should a person in an adversary system have to assist an adversary in this way?

     Should a defendant have t help make the case against him?

Also, it’s one thing to require Ws to tell truth

  .. quite another: to require Ws to make sure others 

         have understood them or the truth, at their peril

DeZarn:

“Where … the answer given is responsive to the question asked and ‘it is entirely reasonable to expect a defendant to have understood the terms used in the question,’ a charge of perjury may not be dismissed for insufficiency.” (1048) 

→ negligence mens rea for perjury

“The question and answer must be examined in the context of the investigation as a whole and the state of the defendant's knowledge in order to determine whether ambiguity exists.” (1048) 

“The Defendant—despite the false premise of the question—knew exactly what the questions meant and exactly what they were referring to.” (1049)

* * *

▪ Doesn’t D in almost every case know “exactly” what the adversary wants? Should Ds be required to give “exactly” that?

▪ Should Ds be required to compensate for their adversaries’ advocacy sloppiness—and go to jail for perjury if they fail?

▪ Can L legitimately prepare W to testify as Bronston did?

Considerations re “perjury”:

In an adversary setting:

▪ W is generally far from free to formulate his own version 

        of events, 

▪ Part of the ground rules: no duty to volunteer statements

      against interest. 

To convict for perjury based on literally true statements =

to punish for not cooperating with an adversary’s effort to present (damaging) truths.

But.. should a person in an adversary system have to assist an adversary in this way?
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Appeals to Bias

[image: image28.png]‘If you snitch, your career is done’: Former
Baltimore cop says he was harassed,
labeled a 'rat’ after attempt to root out police
brutality

Det. Joseph Crystal witnessed a handcuffed drug suspect beaten and his ankle broken by
a fellow Baltimore police officer. When he was compelled to report it to his superiors, the
nightmare started. Crystal, now a police officer in Florida, is suing the department over the
backlash.

BY RICH SCHAPIRO / NEW YORK DAILY NEWS / Wednesday, January 14, 2015, 2:39 PM A




[image: image29.png]Before he became public enemy No. 1 inside the Baltimore Police Department,
Det. Joseph Crystal was considered one of its rising stars.

The son of two NYPD cops, Crystal was put in charge of his police academy
cadet class on day one.

He was promoted to detective before he reached his second year on the force.

And he went on to lead his violent crime unit in gun arrests, racking up high-
profie collars that made the evening news.

For Crystal, rooting out crime in one of the most violent cities in the nation
didn't even feel like work.

“Being a cop was all | ever wanted to do,” he says. “A dream come true."

But that dream tumed into a nightmare four years ago when his brothers in
blue turned on him — bombarding him with taunts and threats, refusing to come
to his aid during drug busts and even leaving a dead rat on his windshield

His crime? He reported a case of police brutality.

Crystal drew the ire of his department after coming forward to report the 2011
beating of a drug suspect by a fellow officer. Crystal's subsequent trial
testimony helped secure convictions against the cop who carried out the
beating and the sergeant who helped faciltate it

Crystal says the pattern of abuse that followed led him to resign from the job
he loved.
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An Indiana lawyer has been suspendsd for 30 days for a comment about the immigration status of his
divorce clients spouse in a leter sentto opposing counsel and the judge inthe case.

“The lawyer, Joseph B. Barker, wrote the letter in 2008 to protest his clients lack of access ta his child,
according to the Indiana Supreme Courts Sept. 6 opinion (PDF), noted by the Legal Profession Blog.

Barker's client"told me this weekthat he has only seen his baby ... one day all year," Barker wrote. "Your
client doesnt understand what laws and court orders mean | gusss. Probably becauss she's an ilegal
alienta begin with, | want you to repeatto her in whatever language she understands thatwe'l be
demanding she be put in JAIL for contempt of court. 1 fling a copy of this letter with the courtto document
the seriousness ofthis problem.”

The Indiana Supreme Court said Barker's lefter violated ethics rules regarding conduct showing bias or
prejudice, and conduct with no substantial purpose other than to embarrass, burden or delay a third person.

"Respondent argues that itwas legiimate advocacy to connect Mother's alleged violation of immigration
Iaws with her violation of Father's court-ordered visitation rights,"the court said, "Howsver, regardless of the
frustration respondent might have felt n the circumstances, we conclude that accusing mother of being in
the county illegally is not legitimate advocacy concerning the legal matter atissue and served no
substantial purpose otherthan to embartass or burden mother.

Barker tells the ABA Journal he respects the ruling of the Indiana Supreme Court, but"l simply dont agree.
with it

*Some things | think were important were not mentioned in the courts decision,” Barker says in an email,
*The judge who held the hearing on my cass ruled in my favor. AIso, the lady who | was wiiting about had
already been found in contempt oncs for violation of the parenting time order. My lstier was after that As |
told the hearing judge, | have traveled o over 30 foreign counties and enjoy mesting people from other

countries. Some countries, howsver, | had to get avisa. Thatwas thei law; | respected their law. People
who come into this country llegally are not respecting American laws.




http://www.abajournal.com/news/article/lawyer_suspended_for_illegal_alien_comment
[image: image31.png]CRIMINAL JUSTICE

Call me Captain Justice: Lawyer requests euphemisms
after prosecutor seeks ban on ‘government’ word

Fosted Nov 4, 2013 5:10 AM CST
ByDebra Cassens Weiss




A Tennessee lawyer is making no secret of what he thinks of a motion to ban references to prosecutors as “the government” during trial.

If the court allows the parties to pick their own designations, says Franklin, Tenn., defense lawyer Drew Justice, then he should be addressed by the name “Captain Justice.”

His response, filed with the Williamson County court, offers other acceptable terms for defense attorney (such as “guardian of the realm”) and the defendant (such as “citizen accused”). Above the Law published the entire motion; the Tennessean also has a story.

Justice is defending Donald Powell, one of two defendants accused in an attempted aggravated burglary, the Tennessean says. The prosecution motion sought to ban the word "government" because it makes the prosecutor "seem oppressive and to inflame the jury," according to the newspaper.

Justice began his response by arguing that the proposed ban on the word “government” violates the First Amendment, and the state “offers precisely zero legal authority for its rather nitpicky position.”

“Should this court disagree, and feel inclined to let the parties basically pick their own designations and ban words, then the defense has a few additional suggestions for amending the speech code,” Justice wrote. “First, the defendant no longer wants to be called ‘the Defendant.’ This rather archaic term of art, obviously has a fairly negative connotation. It unfairly demeans, and dehumanizes Mr. Donald Powell. The word ‘defendant’ should be banned. At trial, Mr. Powell hereby demands he be addressed only by his full name, preceded by the title ‘Mister.’ Alternatively, he may be called simply ‘the Citizen Accused.’ This latter title sounds more respectable than the criminal ‘Defendant.’ The designation ‘That innocent man’ would also be acceptable.”

Justice goes on to suggest substitutions for “lawyer” and “defense attorney.”

“Counsel for the Citizen Accused should be referred to primarily as the ‘Defender of the Innocent,’ ” Justice writes. “This title seems particularly appropriate, because every Citizen Accused is presumed innocent. Alternatively, counsel would also accept the designation ‘Guardian of the Realm.’ Further, the Citizen Accused humbly requests an appropriate military title for his own representative, to match that of the opposing counsel [since prosecutors are sometimes referred to as ‘general’]. Whenever addressed by name, the name 'Captain Justice' will be appropriate. …

“WHEREFORE, Captain Justice, Guardian of the Realm and Leader of the Resistance, primarily asks that the court deny the state’s motion, as lacking legal basis. Alternatively, the Citizen Accused moves for an order in limine modifying the speech code as aforementioned, and requiring any other euphemisms and feel-good terms as the court finds appropriate.”

The judge found that the word “government” isn’t derogatory and denied the prosecution’s motion, Justice told the Tennessean.

Williamson County District Attorney Kim Helper told the newspaper that the prosecutor who wrote the motion was just trying to make sure the trial stayed focused on the facts. “We’re a little disappointed at the response that talked about ‘Captain Justice, Defender of the Realm,’ ” Helper said. “From my perspective, it seemed a little bit—I don’t know what the right word would be. The response did not appear to be in good faith

.”
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Appeals to Racial Prejudice by
Prosecutors
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Once upon a time n U.S. criminal trials, prosecutors
tried often to inflame ajury's racial fears and.
stereotypes with predictions of bloodshed, terror,
and violence unless the jury convicted the accused
blackman. Common arguments included: Unless
1 3 ° 0 you hang this Negro, white people won't be safe
(Moulton v. State);” How would you like to have
[ £ snare [wriweet | o emai Jogge] your daughter on a train with nine Negroes in a car
(Weems v. State);" 1 am well enough acquainted with
submit s story 51 67 @ this class of niggers to know that they have got itin
for the [white] race in their heart (Taylor v. State)' Tt
vill not be safeif you permit a Negro to come in and slaughter a white man (People v. Jeans);" "You,
should consider the fact that Mary Sue Roweis a young white woman and that this defendantis a
black man for the purpose of determining his intent at the time he entered Mrs. Rowe's home
(Holland v. State);" The defendant s a big, black gorilla with arms aslong as your legs (Harrisv.
State); “Thejury should deal harshly with such cattle (Davis v. State).”

SHARE THIS STORY

wiike | I 3 people like this.

Such appeals to racial prejudice by prosecutors occur much less frequently today, and when they
do, a conviction usually is reversed. But not always. Indeed, the U.S. Supreme Court this week
refused to review a criminal drug conviction in which the federal prosecutor ridiculed the
defendant's innocent explanation that he did not know that other persons in a hotel room were
involved in a drug deal with the following sarcastic question:

“You've got African-Americans, you've got Hispanics, you've got a bagfull of money. Does that tell
you--alight bulb doesn't go offin your head a say, This is a drug deal?”

Because the defense lawyer, inexplicably, did not object to the prosecutor’s racially-charged
insinuation, the Fifth Circuit Court of Appeals did not disturb the conviction, nor did the court




Does a diverse bench really matter?

BY RUTHE ASHLEY

POSTED OCTOBER 18, 2018, 6:00 AM CDT  (ABA Journal)

Ruthe Ashley

It has been said that justice is blind, and for the legal profession, that is the hope and the ideal that we believe in. Unfortunately, in reality “justice” has many factors that influence outcomes, and the lack of diversity on the bench can lead to unjust results.

Many studies have concluded that being “of color” in the criminal justice system in many instances may lead to increased arrests, higher penalties and more incarceration. “Driving while black” is a reality that one cannot understand unless one lives with it daily.

As a woman lawyer of color, the work of diversity and inclusion in the legal profession has been a passion and mission ever since I received my ticket to practice. In law school, reading the Korematsu case and Brown v. Board of Education instilled in me the responsibility that I had to change the perception of minorities and women, as well as challenge the stereotypes and discrimination that permeate our society.

In California, one of those challenges was a bench that struggled with diversity in its judges. In 2005, when the State Bar of California created the Diversity Pipeline Task Force, our judiciary committee was tasked with finding any program in California or nationally focused on diversity on the bench. I was shocked when our chair could find none. So, in 2006, we organized the first Summit on Diversity in the Judiciary to set a foundation and benchmarks for future work. We’ve held follow-up summits every five years since then. The needle has moved, especially with a chief justice—Tani Cantil-Sakauye—who is Asian/Pacific-American and committed to diversity and inclusion. But there is still a long way to go.

All of this begs the larger question: Does a diverse bench really matter? I believe the answer is a resounding yes. The rich diversity that exists in California communities requires a justice system that is equally accessible and free of bias. The State Bar of California included diversity in its mission statement as an integral part of its public protection mission to build, retain, and maintain a diverse legal profession to provide quality and culturally sensitive services to an ever-increasing diverse population. Diversity on the bench increases public trust, confidence and the appearance of fairness in the justice system, and it therefore increases access to justice.
Yes, diversity matters. How does California look today? California has a population that is over 60 percent people of color. Yet our bench in 2017 only had 32.5 percent judges of color. There was a slight improvement when it came to gender diversity. While women are at 40.7 percent in state bar membership, and they make up 34.5 percent of the bench in all California courts.
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Ajudge's race or gender makes for a dramatic difierence in the
outcome of cases they hear—at sast for cases inwhich race and
gender allegedly play a role in the conguct ofthe parties, according to
two recent studies.

‘The resuls were the focus of a program about ‘Diversity on the
Bench: Is the 'Wise Latina’ a Myth?," sponsored by the ABA Judicial
Division atthe ABA Midyear Meeting in Orlando on Saturday
atemoon,

Infederal racial harassment cases, one study (PDF) found that
plaintfis lost just 54 percent of the time when the judge handiing the
case was an Afiican-American. Yet plainifts Iost 81 percent ofthe
time when the judge was Hispanic, 79 percent when the judge was
white, and 67 percent of the time when the judge was Asian
American.

‘The comprehensive study, by professors from the University of
Fittsburgh School of Law and Camegie Mellon University's Tepper
School of Business, examined a random assoriment of 40 percent of
all eported racial harassment casss from sixfederal circuits
between 1981 and 2003

PatK. Chew.
Jensen Larson Photography

Asecond study (PDF), looked at 556 federal appeliate cases
invohing allegations of sexual harassment or sex discrimination in violation of Ttle VIl ofthe Civil Rights Act
0 1954, The finding: plaintifis were at Isast twice as likely to win if a female judge was on the appellate
panel

University of Pitisburgh School of Law Professor Pat K. Chew, who co-authored the racial harassment study,
said she found "the rule of law s ntact" in the cases she reviewed. Judges—no matier which side they
ruled for—took the same procedural steps to reach their decisions, she said.

Butjudges of different races took difierent approaches 'on how to interpret e facts of the cases,” she said

Fressed on whether the rule of law could actually be considered intact when outcomes varied so much
depending onthe race of the judge, she replied:"I's always made a difierence who the judge was. We've
long known, for instance, that a judge's politcal affiation makes a difiersnce.”

Judge Carol E. Jackson of U.S. Distict Courtfor the Eastern Distict of Missouri said she was heartened
that diversity has crept into the federal court system, where today 20 percent of judges are women and 15
percent are members of minority groups,

It's impartant that difierent voices are being heard” she said

“The program took s tile rom a much-debated comment made years ago by U.S. Supreme Court Justice
Sonia Sotormayor "l would hope that 3 wise Latina wornan with the richness of her experiences would more
oftenthan not reach a better conclusian than a white male who hasn't Iived that ife.”

The participants never answered the question of whether a Latina judge reaches hetter conclusions, but at
leastin some cases, it appears likely that she would reach a difisrent conclusion from a whits male jurist
hearing the same evidence.




[image: image34.png]Is Justice Really Blind? Race and Reversal in
US Courts

Maya Sen

ABSTRACT
T use two newly collcted data et to demonstrate that black federal district udges ae con-
sstently overtuned on appeal more often than white district judges, with 2 gap in revrsal.
ates of up o 10 percentage poins. This gap i robust and prssts ater taking into account.
previous professional and judicial experence, educational background, qualifcaion ratings
asigned by the American Ba Assocation, and difrences in appllate panel composition. In
otal, 1 fnd that approximately 2800 additional cases authored by black judge have been e-
Versed over th Last 12 yeas. This study is among the st to xplre how higher cout judges.
evaluate opinions writen by judges of colr, and it has clea implications: despte atempts
o make the jusiciary moe reflectiveof the general populaion racial disparities in the legal
system appea to persist.

1. INTRODUCTION

In 1961, llinois state judge James Parsons was at his summer home when
he got a call that changed his life. The call was from President John F.
Kennedy, and over the course of it, Kennedy asked Parsons if he would
accept a federal judgeship at the US District Court for the Northern Dis-
ict of Illinois. As Parsons later recalled, *I said, *As a former naval of-
ficer, aye, aye sir,” and he said, ‘Carry on’™ (Jet 1993, p. 4). The sig-
nificance of this conversation—an otherwise routine exchange between a

suava s is Assstant rofessor a¢ the John F. Kennedy School of Government, Harvard.
Universic. A previous version of this paper was awarded the 2012 Bese Graduate Sudent
Paper Prize fcom the American Poltcal Scence Association Law and Courts Section. L am
gratefl o Paul Bace, Maghew Blackwel, Adam Glyno, Lee Epscin, Anna Harvey,Jen-
nifer Hochschild, Jonarhan Kastelle, Gary King, Bethany Lacina, Clayton Nall, Richard.
Nielen, Alexandea Pagano, Kevin Quinn, Joscph Ura, and partcpants a the University
of Chicago conference A Rational Chice Approach to Judging (October 4 and S, 2013)
for elpfulfedback. Thanks als to the Federal Judicil Center and to the Harvard Law.
Library and Westaw scaff.
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Five years ago, Guillermo Ravelo was a raokie cop in Biscayne Park when he framed a
Haitian man for a pair of home burglaties under orders from the police chief.

Ravelo then pinned five unsolved vehicle break-ins on an innocent black man — again
because the town’s police chief, Raimundo Atesiano, ordered him to do it to boost his
department’s clearance rate for property crimes.

Between those false atrests, Ravelo slugged a handeuffed Hispanic man after he was
stopped for a broken taillight while driving through the suburban town north of Miami.

On Thursday, the 37-year-old Ravelo faced his own punishment when a federal judge
sentenced him to two years and three months of prison for conspiring to viclate the civil
rights of the two black men wrongly accused of the burglaries and for using excessive force
on the Hispanic man during the traffic stop.
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Using federal court data collected by the U.S. Sentencing Commission for the years
19931996, this study examines racialfethnic differences-white versus black versus
white-Hispanic versus black-Hispanic—in sentencing outcomes and criteria under
the federal sentencing guidelines. Regression analyses of incarceration and term-
length decisions reveal considerable judicial consistency in the use of sentencing
criteria for all defendants; however, important racial/ethnic disparities in sentenc-
ing emerge. Consistent with theoretical hypotheses, the authors find that ethnicity
has a small to moderate effect on sentencing outcomes that favors white defendants
and penalizes Hispanic defendants; black defendants are in an intermediaie posi-
tion. Hispanic drug offenders are most at risk of receiving the harshest penalties,
and their harsher treatment is most pronounced in prosecutor-controlled guidelines
departure cases. These findings highlight both a classic organizational tension noted
by Weber and a fundamental dilemma in policy efforts 10 structure seniencing pro-
cesses (formal rationality) while allowing for judicial and prosecutorial discretion
(substantive rationality). The findings also broaden our view of the continuing sig-
nificance of race in American society—as a matter confronting not only blacks but

also Hispanics and perhaps other ethnic groups as well.

anmsn the criminal justice sys-
tem discriminates on the basis of
race is a pressing policy and theoretical is-
sue that adjoins larger political concerns of
American society as well as broad-based
substantive interests within law, criminol-
ogy. and the social sciences. Politically, be-
cause the symbolism of equality before the
law s at the heart of our legal system, racial
bias in the enforcement or administration of
law threatens the value we place on equity

Direct all correspondence to Darrell Steffens-
meier, Department of Sociology, 211 Oswald
Tower, The Pennsylvania State University, Uni
versity Park, PA 16802 (dds@psu.edu). This re-
port was prepared under the United States Sen-
tencing Commission’s Data Utilization Program.
The views expressed are those of the authors and
should not be attributed to the United States Sen-
tencing Commission. The authors are grateful to
Commission staff and to ASR reviewers for their
helpful feedback on early drafts, and to Mark S.
Handcock for his statistical assistance.

in this system (Hagan 1987:426; Sampson
and Lauritsen 1997:362). Substantively, be-
cause race stratifies and differentiates U.S
society, research on the effects of race on
criminal justice processing encompasses
larger concerns with inequality and social
stratification (Ferree and Hall 1996). Also,
because recently enacted “guidelines” for
sentencing criminal offenders include provi-
sions allowing judges to depart from pre-
scribed sentence ranges, studies of race-
linked disparities in sentencing outcomes ad-
dress a tension between Weber's ideal types
of formal and substantive rationality in so-
cial control—between legislative constraint
and discretion (Savelsberg 1992; Ulmer
1997). The departure mechanism may pro-
vide a less visible locus for the operation of
racial disparity.

The search for racial influences on legal
and criminal justice outcomes has been a
major enterprise in law and criminology
(Hagan 1987; Sampson and Lauritsen 1997;
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LARGE UNEXPLAINED GENDER DISPARITIES IN FEDERAL CRIMINAL CASES
Nov. 16, 2012
If you're a criminal defendant, it may help—a lot—to be a woman. At least, that's what Prof. Sonja Starr's research on federal criminal cases suggests. Prof. Starr's recent paper, "Estimating Gender Disparities in Federal Criminal Cases," looks closely at a large dataset of federal cases, and reveals some significant findings. After controlling for the arrest offense, criminal history, and other prior characteristics, "men receive 63% longer sentences on average than women do," and "[w]omen are…twice as likely to avoid incarceration if convicted." This gender gap is about six times as large as the racial disparity that Prof. Starr found in another recent paper.

There are other studies that have shown gender disparity in criminal cases, but not as pronounced as Prof. Starr's findings. This is because she is looking at "a larger swath of the criminal justice process" in her analysis, she said. The paper states, "Existing studies have typically focused on single stages of the criminal process in isolation"—in particular, the judge's final sentencing decision. These studies compare actual sentencing outcomes after controlling for the recommended sentence associated with the defendant's ultimate conviction. The problem with this, Starr explains, is that "the key control variable is itself the result of a host of discretionary decisions made earlier in the justice process"—including prosecutors' charging and plea-bargaining decisions. Starr's research incorporates disparities found at those earlier stages, and finds that "more disparity is introduced at each phase of the justice process."
After estimating the amount of disparity left unexplained by the arrest offense and other control variables, the paper explores "why these gaps exist—and, in particular, whether unobserved differences between men and women might justify them." Prof. Starr explores several potential mitigating factors, such as the "girlfriend theory" (that "[w]omen might be viewed as…mere accessories of their male romantic partners"), the role of women as primary caregivers to their children, and the "theory that female defendants receive leniency because they are more cooperative with the government." Although each of these theories found some support in the data, they did not appear capable of explaining anything close to the total disparity that Prof. Starr found.
Prof. Starr emphasized that it is not possible to "prove" gender discrimination with data like hers, because it is always possible that two seemingly similar cases could differ in ways not captured by the data. Given the size of the apparent gender gap and the richness of the dataset (which allowed many alternative explanations to be explored), however, Starr believes that there is "pretty good reason to suspect that disparate treatment may be one of the causes of this gap."
If men and women are being treated differently by prosecutors and judges, what should be done about it? Prof. Starr leaves that question to policymakers, but she does note that the solution "is not necessarily to lock up a lot more women, but perhaps to reconsider the decision-making criteria that are applied to men. About one in every fifty American men is currently behind bars, and we could think about gender disparity as perhaps being a key dimension of that problem."
Read more feature stories.

https://www.law.umich.edu/newsandinfo/features/Pages/starr_gender_disparities.aspx
Why Are We Not Outraged That Prisons Are Filled With Men?

We urgently need to do something about the number of men society imprisons. 

By Julia Show, Ph.D.

Psychology Today online Posted Feb 20, 2019
There’s something pernicious about incarceration that has only recently become apparent to me, and I worry that I never noticed it before: Why are our prisons filled almost entirely with men? And why does no one talk about this?

Prison has always been an almost entirely male structure. It’s hard. It’s cold. It’s unempathetic. It’s punitive. Practically every descriptor we use for prison prides itself in its masculinity.
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My testosterone made me do it. Source: Julia Shaw 

Canon 5.

The primary duty of a lawyer engaged in public prosecution is not to convict, but to see that justice is done. 

Model Rule 3.8

The prosecutor in a criminal case shall … refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;

Canon 5.

It is the right of the lawyer to undertake the defense of a person accused of crime, regardless of his personal opinion as to the guilt of the accused; otherwise, innocent persons, victims only of suspicious circumstances, might be denied proper defense. 

[image: image38.png]LEGAL ETHICS
Defense Lawyer Subpoenas Docs Detailing
Prosecutor's Cash Bonuses for Convictions

Posted Mar 29, 2011 6:53 All CDT
&/ Debra Cassens Weiss.

emai

Prnt

Reprints © Share/Save 1% % ¢

A Colorado defense lawyer has filed 3 motion claiming a prosecutor's policy of paying bonuses for
convictions should resultin her office's ouster in his client's case.

Public defender Stephen HcCrahan won more time to subpoena documents aboutthe bonuses in a
hearing on londay, the Denver Post reports. The motion is the first of many expected to challengs the
bonus program created last year by District Atomey Carol Chambers of Arapahoe County.

In a writen statement opposing the motion, Chambers said none of her prosecutors expectto get bonuses
this year or next because of budgst problems, the story says.

Chambers paid bonuses last year to felony prosecutors who won convictions in atleast 70 percent of heir
cases. They were required to have tried at least five cases, and plea bargains and mistrials didn't count.
Prosecutors assigned to complex tials were exempted. The average bonus paid was $1,100.

Chambers said prosecutors were not aware before December that conviction rates would affectthe vear-
end bonuses.
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Nervous federal prosecutors attempted to rally opposition Friday to criminal sentencing reform in
response to President Barack Obama's week of issuing commutations and making pro-reform

speeches.

The president and a bipartisan alliance in Congress say inflexible penalties for various drug crimes
should be reduced or eliminated as a matter of faimess. But the National Association of Assistant U.S.
Attorneys says elected officials should make no such change.

Obama, who on Thursday became the first sitting president to visit a federal prison, would threaten
public safety if he signs legisiation allowing judges greater discretion, they warned.

“The federal criminal justice system is not broken,” Steve Cook, the association's president, said at a
lightly attended event in the nation's capital. “What a huge mistake it would be." he said, to change
sentencing laws.

Cook predicted the crime rate would rise and prosecutors would lose a tool to extract information if
laws were made more lenient. He also denounced reform proponents for saying nonviolent offenders
are being ensnared by tough decades-old drug laws.

[RELATED: Obama's 46 Commutations Barely Scratch the Surface]

“They have misled the public every time they say, 'We're talking about nonviolent drug offenders." he
said. “Drug trafficking is inherently violent. . If you're not willing to engage in violence [then] you will be.
out of the business quickly, or worse.”

Cook said the small number of inmates whose sentences have been shortened by Obama — the.
president has issued 76 drug crime commutations total, 46 of them this week — shows there’s not much
of a problem with people serving unreasonably long sentences.

Rather than focus on reducing sentences, he said, the government should consider building more
prison faciliies. “Do I think it would be a good investment to build more [prisons]? Yeah, no question
about it he said
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A defense lawyer accused of smiling and calling her sexual abuse client “toast” after the verdict did not
deliver effective assistance, the Michigan Court of Appeals has ruled.

‘The court granted a new tral for defendant Jeffrey Gioglio in an appeal spurred by the prosecutor's
concems, according to the Associated Press.

Gioglio's lawyer, Susan Prentice-Sao, did not deliver an opening statement, did not present any evidence,
and did not cross-examine the alleged victim, a relative of Gioglio's who accused him of sexual contact
‘when she was 6 years old. Nor did Prentice-Sao raise a hearsay objecion when a gym teacher testified
‘about student reports of the alleged victim's claims of rape.

And while she did cross-examine other witnesses, Prentice-Sao did not ask them about Gioglio's mental
limitations. In her closing statement, she suggested the alleged victim was lying.

Gioglio was convicted of second-degree criminal sexual conduct and sentenced to at least 80 montns in
prison, according to the AP story.

‘The prosecutor, Christine Bourgeois, wrote the court administrator after the verdict Bourgeols said Prentice-
'Sa0 had confided in her Gioglio had admitted guilt and that she could not bring herselfto question a child
‘sexual sbuse victim. Afer sentencing, Bourgeois said, Prentice-Sao “grested me with a big smile, a
thumbs-up, and the statement, ‘He's toast! *

‘The appeals courtfound in 3 2-1 decision (PDF) that Prentice-Sao had failed to meaningfully test the
prosecutor's case. “Defendant may very well be guilty and might deserve a lengthy prison term, but our
constitutions do not reserve the rightto the effective assistance of counsel to only those defendants who are
actually innocent, the court said. ‘I this case, it clear that Prentice-Sa0's performance was so
inadequate that, in effect, defendant had no assistance of counsel atall” the judges said.

Prentice-Sao defended her representation in a response to the court administrator and in a hearing on a
‘motion for a new trial made by a new defense attomey. She wrote that she fold Bourgeois she did not plan
to cross-examine the girl 5o the prosecutor would not “go overboard preparing her or trial” She also said
‘she told Bourgeois that Gioglio had made some admissions, but it was in the course of plea negofiations.
And she said she did not cross-examine the alleged victim because she did notwant to alienate jurors and
‘she feared new details would bring more serious charges. And she said she did not remember the “oast
comment




http://www.abajournal.com/news/article/prosecutors_concerns_about_bad_defense_bring_reversal_lawyer_declared_her_c/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
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When entering into a plea bargain for a misdemeanor offense, prosecutors have an ethical duty to ensure the legal and evidentiary basis of the charges are sound, according to a new formal ethics opinion from the ABA Standing Committee on Ethics and Professional Responsibility.

“Observance of the special obligations of prosecutors under the Rules of Professional Conduct is critical to achieving fair guilty pleas,” the opinion states.

Released Thursday, Formal Opinion 486, “Obligations of Prosecutors in Negotiating Plea Bargains for Misdemeanor Offenses,” states that the application of these ethical standards apply regardless of constitutional requirements or whether the defendant is represented by counsel.

“Hundreds of times weekly, prosecutors negotiate plea deals with misdemeanor defendants who lack counsel and may agree to unfair dispositions,” says Barbara S. Gillers, chair of the ABA Standing Committee on Ethics and Professional Responsibility. “Opinion 486 imposes duties on prosecutors and their supervisors to ensure that the accused has a reasonable opportunity to obtain counsel, that decisions to resolve a case through plea bargaining are grounded in the prosecutor’s independent assessment of the case, and that prosecutors reveal known collateral consequences, which may include deportation and the loss of eligibility for a wide range of public services, including food assistance and public housing. The failure to take the precautions described by the opinion especially harms the poor and minorities, who are disproportionately represented among the defendant population.”

The guidance addresses Model Rules 1.1 (Competence), 1.3 (Diligence), 3.8 (Special Responsibilities of a Prosecutor), 4.1 (Truthfulness in Statements to Others), 4.3 (Dealing with Unrepresented Person), 5.1(Responsibilities of a Partner or Supervisory Lawyer), 5.3 (Responsibilities Regarding Nonlawyer Assistance), and 8.4 (Misconduct).

Under Rule 3.8(a), for example, prosecutors may not bring “a charge that the prosecutor knows is not supported by probable cause.” This means that a DA can’t begin a plea bargain without assessing each charge. However, the opinion notes that because of limited resources and the perception that a misdemeanor is “lower stakes,” prosecutors often rely “uncritically” on a police officer’s report. “Unless the prosecutor has reasonable confidence in the thoroughness of the fact finding and the evenhandedness of the judgment of other law enforcement officers who prepare the supporting documents and investigation, reliance on them is likely to be misplaced and the very discretion the Rule is designed to protect may be abused,” the opinion states.

Barbara Gillers.
Additionally, the opinion warns that a prosecutor’s failure to vet each charge independently, could violate the duty of competence under Rule 1.1.

The opinion comes at a time when misdemeanor criminal enforcement has received heightened attention.

About 80 percent of America’s criminal dockets are taken up by misdemeanor offenses, a number that has doubled since 1972, according to the opinion. This trend disproportionately impacts poor and minority people.

At the same time, prosecutors are engaging in plea bargaining before the right to counsel has been raised, using delay tactics or the threat of a higher sentence to keep the defendant from invoking the right to counsel. The opinion also found that tactics, including forcing a defendant to waive his or her right to counsel as a criteria to negotiate a plea, violate the Rules of Professional Conduct and potentially the Constitution.

These practices occur, in part, because many people charged with a misdemeanor are given a citation or notice to appear and are not arrested for the offense, which means the accused is not read his or her rights. In such situations, it may fall to the prosecutor to make clear to the accused their right to counsel.

Noting that, in some cases, the accused may choose to be unrepresented or does not qualify for subsidized representation from the state, prosecutors have unique and heightened duties. For example, if a prosecutor does not mention the impact of the plea deal on a separate case or the broader social or economic impacts of a criminal record, called collateral consequences, it could be considered misrepresentation or deceptive conduct under Rules 4.1 and 8.3(c), respectively.

“A prosecutor will rarely know all of the potentially relevant collateral consequences of accepting a plea or the exact nature of any subsequent sentence enhancement,” reads the opinion. “However, if the prosecutor knows the consequences of a plea—either generic consequences or consequences that are particular to the accused—the prosecutor must disclose them during the plea negotiation.”

Ultimately, the opinion looks to reinforce the idea that, “a prosecutor’s duty is to seek justice, not merely to convict.”

“The professional integrity of prosecutors is essential to the administration of criminal justice,” the opinion states

http://www.abajournal.com/news/article/prosecutors-must-maintain-ethical-conduct-during-misdemeanor-plea-deals-says-new-ethics-opinion?utm_source=salesforce_70300&utm_medium=email&utm_campaign=weekly_email&utm_medium=email&utm_source=salesforce_70300&sc_sid=00627091&utm_campaign=&promo=&utm_content=&additional4=&additional5=&sfmc_j=70300&sfmc_s=45014302&sfmc_l=1527&sfmc_jb=4&sfmc_mid=100027443&sfmc_u=3032632
Brady:

California Penal Code - § 141(c)
(c) A prosecuting attorney who intentionally and in bad faith … withholds any … relevant exculpatory material or information, knowing that it is relevant and material to the outcome of the case, with the specific intent that the … relevant exculpatory material or information will be concealed … is guilty of a felony punishable by imprisonment pursuant to subdivision (h) of Section 1170 for 16 months, or two or three years. 

In full:

(c) A prosecuting attorney who intentionally and in bad faith alters, modifies, or withholds any physical matter, digital image, video recording, or relevant exculpatory material or information, knowing that it is relevant and material to the outcome of the case, with the specific intent that the physical matter, digital image, video recording, or relevant exculpatory material or information will be concealed or destroyed, or fraudulently represented as the original evidence upon a trial, proceeding, or inquiry, is guilty of a felony punishable by imprisonment pursuant to subdivision (h) of Section 1170 for 16 months, or two or three years.

From: owner-crimprof@chicagokent.kentlaw.edu [mailto:owner-crimprof@chicagokent.kentlaw.edu] On Behalf Of Rick Steinmann
Sent: Thursday, October 25, 2018 10:55 AM
To: Crimprof
Subject: [CRIMPROF:14688] RE: Cal. Penal Code Section 141 C, Prosecutor Exculpatory Evidence

I have a question relative to California Penal Code statute, section 141(C), (effective January 1, 2017) that essentially says that a prosecutor who "intentionally" withholds material exculpatory evidence from the defense is subject to up to three years imprisonment.

I have found three 2018 legal articles that mention that no prosecutor has of yet been charged under the statute. I'm wondering whether anyone on the list-serve has heard of any cases of prosecutors being charged that have very recently arisen. I recognize that it may be sometime (years) before such instances of prosecution failure to turn over such exculpatory evidence surfaces, perhaps at a post-conviction hearing. I'll be contacting the California innocent projects as well.

For those who may be interested the below are the articles I mentioned above:

1) UC Hastings College of Law, 64 Hastings L.J. 1674, August 2018, "California's New Law Will Fail to Address the Larger Problem of Brady     Violations" Christina E. Urhausen

2) Drake Law Review, 66 Drake L. Rev. 307, 2018, " Leveling Felony Charges at Prosecutors for Withholding Evidence" Jody Nafzger

3) Arizona Legal Studies Discussion Paper NO. 18-16, April, 2018 " Disclosing Prosecutorial  Misconduct" (72 Vanderbilt Law Review __ (forthcoming 2019) Jason Kreag

Thank you very much.

Rick M. Steinmann

Retired Criminal Justice Professor (MO bar member)
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Athletes Cheat and Get Punished,
But Prosecutors Cheat and Get
Promoted

Posted: 0410412013 634 pm

8

Read more » Athletes , Discipline, Drug Testing, Evidence , Innocence , Frosecutorial Misconduct,
Crime News

Do Americans care more about the integrity of sports
than the integrity of the justice system? That cynical-
¥itike | B 10 people e tis. sounding question keeps recurring when one
examines the many court decisions, studies, and
‘anecdotal reports about public prosecutors who
7 A 3 0 engage in the most egregions kinds of cheating to win
convictions but who escape any punishment or other
[ = emair [oge] ‘harmful consequences, whereas athletes who cheat
by using performance enhancing drugs get
submit s story 51 67 @ suspended from competition, stripped of Olympic
medals, and even criminally prosecuted.

SHARE THIS STORY

I¢'s not far-fetched to see an equivalence between sports and litigation. Courts often use the
metaphors of sports and games to describe U.S. litigation and trials. It is common to speak of a trial
s an "adversarial contest” with the courtroom as the "arena," with the ‘players’ operating under a
carefully prepared ‘game plan,”the judge as the "umpire, to ensure that "teams" of lawyers for
either side abide by the rules of fair play,” but who may be penalized for committing "errors® and
“fouls.”

Indeed, the rhetoric of fair play and sportsmanship s particularly apt as it applies to the image of
the prosecutor - a ‘Champion of the People’ - vindicating the rule of law in a contest against law-
breakers. Prosecutors in U.S. culture often embody a heroic persona - a gladiator whois required
toplay by special rules that may require him or her to eschew winning for the nobler goal of
Serving the cause of justice. What is more heroic than sacrificing self-interest for some higher
principle?

This romanticized depiction of the prosecutor, however, often clashes with the hard reality of
criminal prosecution. Increasingly, it appears, courts are finding that prosecutors have engaged in
Serious misconduct that has cansed an innocent person to be convicted and imprisoned,
sometimes for decades. Academics and researchers who study and report on criminal justice




http://www.huffingtonpost.com/bennett-l-gershman/athletes-cheat-and-get-pu_b_3015022.html
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Study: Calif. Courts Discipline Prosecutorial
Misconduct Less Than 1% of the Time
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“The State of California—from ts judges to the bar association—does nottake prosecutorial misconduct
seriously, and the resultis that an increasing number ofinnocent people have been sent to prison,
taxpayers are forced to pay millions and millions in litigation costs, and public confidence in the criminal
justice system is undermined, according to a new study by the Northern California Innocence Project.

The study, released today, examined more than 4,000 state and federal appellate decisions between 1997
and 2009 in which allegations of misconduct by prosecutors were raised.

The 113-page repor, called “Preventable Error A Report on Prosecutorial Hisconduct n California 1997-
2009 identified 707 cases inwhich the courts found that prosectors had committed misconduct. However,
the courts reversed only 189, or 22 percent, of hose convictions—holding that the misconductin the other
582 was harmless error. See the executive summary (PDF) of the reportfor more details

Sisty-seven prosecutors were foundto have committed miscanduct more than once, according to the study,
‘while three prosecutors commitied misconduct in four cases and two prosecutors committed itin five
cases,

In addition, the report states that the California State Bar Association has publicly disciplined only six
prosecutors for misconduct during the past dozen years or less than 1 percent of the 707 times in which
courts have found that prosecutors did commit misconduct

Study co-author Kathleen Ridolf,  law professor at Santa Clara University says “most prosscutors are
doing their job ethically and professionally.” butthat some prosecutors commit misconduct repeatedy
because they know there is e chance they will be caught and sven less likely they will be punished,
especially because prosecitors have absoluts immunity from civlliabilt.

“We have serious problems with prosecutorial misconduct in California, and itis not being addressed.”
Ridolfi says. ‘These cases are justine tip of the iceberg.”

The study found that the prosecutorial misconduct occurred i al kinds of cases—irom murder trals to
DUIs. The two most common forms of misconduct were improper arguments to the jury—making
inadmissible statements or improperly endorsing the credibilty of witnesses—and failure to disclose
exculpatory evidence.

‘The report recommends that prosecutors be required to take increased ethics training, that judges be
fequired to report findings of prosecutorial misconduct to state bar disciplinary oficials and thatjudges be
required in their written opinions to identify by name prosecutors who commit misconduct.

California Distrct Atiomeys Association CEO Scott Thorpe says that his aroup plans to study the report but
cautions that “statistics can be manipulated to show anyihing.” He points out that many of the appellate
cases cited were actually ried in the 19305 and early 1990, when the impact o the 1963 Srady v Maryland
decision was stil evolving.

“Akey problem with the study is that it doesnt differentiate between the levels of misconduct” says Thorpe.
“There is a difierence in the kinds of misconduct, which is why the courts found most of these cases to be
harmless.”

‘Thorpe also says that the district attormeys sssociation also conduct significant amount of sthics and
professionalism training for its prosscutors
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Do Prosecutors Get Special Treatment From Bar
Disciplinary Agencies?

Prosecutors are the most powerful public officials in America and have the power to destroy
people's lives. But prosecutors are rarely sanctioned when they break the rules

By Ellen C. Yaroshefsky and Bennett L. Gershman | November 18, 2021




SIXTH AMENDMENT
Federal Prosecutors Are Punishing Actor Lori Loughlin for Exercising Her Right to Defend Herself

Plea deals aren’t about mercy these days. They’re about intimidating defendants into giving up the right to a trial.

SCOTT SHACKFORD | 10.24.2019 3:30 PM

(MATTHEW HEALEY/UPI/Newscom)
Department of Justice attorneys turned the screws on actor Lori Loughlin and 10 other parents this week by bringing new charges against them for attempting to use their wealth to buy their kids spots at selective colleges.

The new charges of conspiracy to commit bribery and money laundering, filed Tuesday, came just a day after four other parents caught up in the "Varsity Blues" scandal accepted plea deals in Boston. This is not a coincidence. As USA Today's reporting makes abundantly clear, the parents who pleaded guilty did so because prosecutors had threatened them with these additional charges. Loughlin and the other parents face harsher criminal punishment now entirely because they are insisting on their innocence:

The new charges do not allege new actions. Prosecutors are looking to ramp up pressure against the remaining 23 parents, coaches and other defendants who have not caved and are preparing for trial in the "Varsity Blues" case.

"Today's charges are the result of ongoing investigation in the nationwide college admissions case," U.S. Attorney Andrew Lelling said in a statement. "Our goal from the beginning has been to hold the defendants fully accountable for corrupting the college admissions process through cheating, bribery and fraud."

Prosecutors are only now insisting on holding the defendants "fully accountable" because these parents are insisting on exercising their constitutional right to a fair trial. Loughlin and the other defendants would not have received these additional charges if they'd accepted plea deals. One of the parents told the judge Monday that the Justice Department told them it would not seek any further punishment if the parent accepted the deal.

This behavior by federal prosecutors is both common and a frustrating subversion of the criminal justice process. Despite our constitutional right to a trial, a full 97 percent of all criminal cases are resolved with plea deals, according to the National Association of Criminal Defense Lawyers (NACDL).

And when you look at what's happening with Loughlin, it's easy to see why. Actor Felicity Huffman pleaded guilty to mail fraud and was sentenced to 14 days in prison, a year of supervised release, 250 hours of community service, and a $30,000 fine. By adding charges against Loughlin (and other parents) of conspiracy to commit bribery and money laundering, prosecutors are adding months and even years of additional prison time in the event the parents are convicted.

The U.S. Attorney's Office for the District of Massachusetts boasts that these new charges carry prison sentences of up to 25 years. There is absolutely no way any of these people will receive sentences that harsh, but it's abundantly clear that the prosecutors want to punish them not just for the offenses they are alleged to have committed, but also for insisting on going to trial. What's more, the new indictments include asset forfeiture requests should the defendants be convicted.

The NACDL doesn't publicly comment on specific cases, but last year the organization published a report about this trend, which it and other criminal justice reform groups have long called "the Trial Penalty."

The NACDL report warns that Americans are essentially losing their Sixth Amendment right to a trial because of the massive charging disparity between the offenses prosecutors offer in a plea deal and the offenses they take to trial. The report notes that "the mere decision to charge triggers a domino effect making a guilty plea the only rational choice in most cases. And as trials and hearings decline, so too does government accountability. Government mistakes and misconduct are rarely uncovered, or are simply resolved in a more favorable plea bargain." Studies of exonerations have determined that hundreds of people who serve prison time for crimes that it later turns out they didn't commit had pleaded guilty in the hopes of less punishment.

What's happening to Loughlin and these other parents happens to hundreds of poorer, less connected defendants every day across the country. But we should be careful not to see it as karmic "balance" that a small group of wealthy, privileged parents is now getting railroaded by the system. It's not more "fair" when prosecutorial overreach affects rich people.

It is, however, an excellent opportunity to talk about the fact that our criminal justice system punishes defendants not just for breaking the law, but also for exercising their constitutional rights.

https://reason.com/2019/10/24/federal-prosecutors-are-punishing-actor-lori-loughlin-for-exercising-her-right-to-defend-herself/
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Atrial judge is justified in tossing a case filed
by a lawyer who produced pepper spray and a
stun gun at a deposition and threatened to use
them on opposing counsel, a California
‘appeals court has ruled

The court upheld the terminating sanction
against California solo Douglas Crawford in a
Dec. 9 opinion, the Recorder (sub. req.),
Courthouse News Service and Above the Law
report

According to the appeals court, Crawford held
the can of pepper spray about 3 feet from the
face of the opposing lawyer, Walter Traver,
during the April 2014 deposition. Crawford told
Traver: *| will pepper-spray you if you get out
of hand."

Image from Shutterstock.

[EZ {e51) Crawford also pointed the stun gun at Traver's head and said: If that
"~ doesn't quell you, this is a flashiight that turns into a stun gun.” Crawford

then discharged the stun gun close to Traver's face, the appeals court said.
[in shar HET) “If ever a case required a terminating sanction, this is it,” the appeals court

said. “Far from the trial court abusing fts discretion, it would have been an
abuse of discretion not to impose a terminating sanction.”

The California bar is seeking to disbar Crawford over the incident, and he is currently ineligible to
practice. the Recorder says.




http://www.abajournal.com/news/article/lawyer_threatened_opposing_counsel_with_stun_gun_during_deposition/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
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Chief Justice John G. Roberts Jr. made it clear during oral arguments on Tuesday that he wasn't happy with
footnote 91in a brief by the Solicitor General's offce.

Roberts “publicly dressed down an Obama administration lawyer” for disguising policy changes made.
under new presidents, Reuters reports. Though it wasn'tthe first time justices questioned consistency of
‘administration positions, Tuesday's criique accusing the offce of effectively camouflaging 3 new position
may be the harshest yet”the story says.

‘The footnote concemed the Secretary of Labor's position on whether 3 medical plan was entited o
reimbursement from a personl injury setiement. According to a preview of the case by Pension & Benefits.
Daily, the selfunded medical plan had sought fees paid to the personal injury lawyers as well part of the.
employee’s setiement.

“The footnote in the administration brief (PDF) said that ‘upon further reflection” and n light of the court's
discussion in a new case, the Secretary of Labor has taken a position that might be more favorable to an
‘employes than the position taken in a 2004 case.

Roberts objected in an exchange (beginning at page 31 of he transcript (PDF)) with Joseph Palmore, an
assistantto Solicitor General Donald Verril

Roberts: “Counsel, the position thatthe United States is advancing today is different from the position that
the United States previously advanced. You make their pointin footnote 9 of your brief. You say that n prior
case, the secretary of labor ook this position. And then you say that, upon further reflection, the secretary is
now of the view—hat is not the reason. Itwasnt furiher reflection. We have a new secretary now under a
new administration, right?”

Palmore: “We do have a new secretary under a new administration. Butthat—"

Roberts: “twould be more candid for your ofice to ell us when there is 3 change in position thatits not
based on further reflection of the secretary. Ifs not that the Secretary is now of the view—there has been a
change. We are seeing a lot of that Iately. Its perfectly fine if you want to change your position, but dont tell
us its because the secretary has reviewed the matter further, the Secretary is now of the view. Tell us its
because there is a new secretary.”

Palmore: ‘With respect, lr. Chief Justice, the law has changed since that brief was filed nearly 10 years ago
inthe courts review.”

Roberts: “Thentell us the law has changed. Donit say the secretary is now of the view. Ifs notthe same.
person. You cite the prior secretary by name, and then you say, the secretary is now of the view. |found that a
litle disingenuous.”

Pension & Benefits Daily says the case concerns equitable remedies under the Employee Refirement
Income Security Act, “a hot topic for many years with the Supreme Court” The Philadelphia-based 3d U.S.
Circuit Court of Appeals had ruled in the Case thatthe health plan's attemptto obtain the personal injury
proceeds and atiomey fees was not allowed under ERISA because it would not amount to “appropriate
equitable relief”

‘The employee, James McCutchen, was seriously injured in an auto accidentthat left him functionally
disabled. He worked for U.S. Ainways, which paid McCutchen's medical bills and then claimed itwas entiled
to full reimbursement under the language of s plan.

The case is U.S. Ainvays v McCutchen.




Mullaney v. Aude

Lawyer is suspended after calling opposing counsel 'complete idiot' and litigant 'obviously delusional'

BY DEBRA CASSENS WEISS
OCTOBER 7, 2020, 3:16 PM CDT
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An Ohio lawyer has been suspended for his over-the-top criticisms of litigation opponents and judicial decisions, including an assertion that a custody order was “the most absolutely insane decision” that he had encountered in almost 40 years.

The Ohio Supreme Court suspended lawyer Alan Yoder of Holland, Ohio, in an Oct. 6 opinion, Court News Ohio reports. Yoder was suspended from law practice for two years with the final six months conditionally stayed.

The ethics case stems from Yoder’s conduct in two matters—a custody dispute and a land contract case. Instead of expressing his disagreement on the merits of cases “in an ethical fashion,” Yoder “engaged in a deliberate pattern of false and inappropriate written communications regarding four people over several years,” the Ohio Supreme Court said.

In the custody matter, Yoder called a party a “very troubled woman” who was “obviously delusional” and “out of touch with reality,” the state supreme court said. He also reported the party, a nurse, to state nursing boards and sought an investigation of her fitness, without factual basis, according to the court. Yoder suggested that the nurse might be a danger to her patients and said she had “bizarre visions of paranoia.”

Yoder also accused a magistrate who ruled against him of lying, carrying on a “vendetta” against him, and showing “incredible arrogance.”

In a land contract matter, Yoder called an opposing lawyer a “complete idiot” and accused him of “churning” a case to increase legal fees. Yoder also said a letter by the opposing counsel was “idiotic” and “so stupid, I sent it back to you as I didn’t want it in my file.”

Yoder called an opposing party in the matter a “very ignorant, troubled woman,” a “liar” and “an idiot,” and said she was represented by a “mentally ill attorney advising an idiot.” A court ruled for the opposing party in the underlying case.
Frivolous claims:
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A car owner and his sexual partner can't keep
their names secret in litigation over their claim
that GEICO's auto and umbrella policies cover
damages for a sexually transmitted discase
contracted during sex in the insured car

US. Magistrate Judge Angel D. Mitchell of
Topeka, Kansas, ruled in a revised opinion dated
Oct. 4.

‘The Volokh Conspiracy noted the decision.
‘GEICO had identified the liigants as M B. and
M.O. in s suit secking 2 declaratory judgment
that its policies do not cover M.O.s injries for
contracting the human papillomavirus from MB.

‘GEICO insured M.B.s Hyundai Genesis under an auto policy and a second umbrella policy that applies only if

auto coverage kicks in.

M.B. and M.O. had agreed to imit M.B. lsbiliy in 2 setlement agreement that left M., free to pursue
recovery against GEICO. The insurer did not know that M.B. and M.O. submirted the dispute to arbieration,
which resulted in 2 $5 2 million award to M.O. M.O. then demanded §1 million from GEICO.

‘GEICO claimed that it wasn' told of the arbitration, so it wouldn't intervene and be heard, and so M.O. could

obtain an artificially inflated award.

M.B. responded that GEICO had an obligation to pay, and its refusal to do so constituted bad faith. M.O.
claimed alack of personal jurisdiction in Kansas because she and M.B. had sex in Missouri.

Mitchell said the parties would be allowed to remain anonymous unil her ruling on M.Os motion to dismiss.
After that, GEICO must file 2 second amended complaint identifying the remaining defendants by their real
names, or Mitchell will recommend that the case be dismissed for lack of subject matterjurisdiction.

Mitchell noted precedent by the 10th U.S. Circuit Court of Appeals at Denver holding that the risk of some
embarrassment is not reason enough to proceed anonymously.




A lawyer shall not fabricate controversy or otherwise pretend disagreements by putting a point into contention when the lawyer knows or reasonably should know that there is no real difference between the parties' actual understandings of the facts or applicable law.


● Possibilities for pretending disagreement

● Making a play on the legal process

● Winnability vs. Justice

● Wheel-spinning (frivolous, dilatory) 





vs. trying to derail the process

● The challenge of equal justice
Five views of adversary justice:

• What is “the significance of the adversary system”

(Rifkind q. 3)
• What’s the adversary system “good” for—truth?

(Rifkind q. 4-5)

• What’s the object of the trial?

(Rifkind q. 4-5)

• Why not use adversary system for medical decisions?

(Frankel)

• What’s the “correspondence theory of truth”?

(Ball)

Rifkind:

A trial is a “collision of the two opposing forces”

  → “a form of organized and institutionalized confrontation”

The goal of the trial is “just” results, 

 insofar as possible, through such a collision

→ judges use adversary process for “illumination”

Specifically,

     ( “in actual practice the ascertainment of truth

 
           is not necessarily the target of the trial”

    ( “values other than truth 

           frequently take precedence.”

    ( “courtroom truth is a unique species” (!)]

From Frankel:

The system rests ... on the assumption that we can accurately re-create the facts so that our rules of law, democratically evolved, will work just results.

[But] lawyers are often expected, with all propriety, to help block or conceal rather than pursue the truth.

The American version of the episode process places too low of value on truth telling. 

We have allowed ourselves too often to sacrifice truth to other values that are inferior, or even illusory 

Many of us spend much of our time subverting the law by blocking the way to truth. 

This is not for the most part viewed as a pathology; rather, somewhat paradoxically, it follows from the assigned roles of counsel.

The person who is “right” should win. But that is very far from assured in the kind of contest where “skill and trickery” are so much involved.

Where sheer power and endurance may count, the relative resources of clients become vital.

Goes to Reading # 1

In opening statement a lawyer should “supply ‘a villain and a hero that every good story requires” – and make sure your client is the hero and not the villain.

For example, in a medical malpractice case, make the disease the villain and the defendant the hero who valiantly sallies forth to defeat the disease but who, despite his best efforts, is sometimes defeated himself.
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What Alfred Hitchcock can teach lawyers about villains and villainy
By Philip N. Meyer
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