
PROFESSIONAL RESPONSIBILITY

First Assignment

Professor Humbach                                                                                                                   Fall, 2024
                                                                                                                                                                                             
 7/28/2024
Books (required): Gillers, Regulation of Lawyers, Concise ed. (Aspen 2015) 

                             Dzienkowski, Professional Responsibility: Standards, Rules, Statutes

* * * * * * * *

Important:
BEFORE you buy a digital version of the book, see important note below concerning Digital Books and the Open Book exam. 



Class preparation is essential. It may affect your grade if, on three or more occasions, you are not present or not prepared when called on, or if you ask to not be called on. 

Course Webpage: For more info and materials, see our Course Webpage (link at humbach.com)

* * * * * * * *

For the first class, read the following pages of the Gillers casebook, and have answers to the questions set out below. The point of these questions is to help you prepare for class and to highlight the main points in the readings,

Reading # 1            Law Practice as a Profession

            pp. 6-14 (beginning with “Judges vs. Lawmakers”)

            Lawyer’s Creed of Professionalism-excerpts (supp p.5)

            pp. 253-59 (Nix v. Whiteside)


p. 298 (“Maxwell’s Silver Handle .38”)


McElhaney, Putting on a Good Face (supp p. 6)

Weiss, Backlash Follows Lawyer's Celebratory Comments (supp p. 9)
            pp. 467-69 (purposes of discipline; sanctions; disciplinary systems)

            pp. 471-73 (In re Warhaftig); see MR 1.15(a) & (c) (Safekeeping of Property) 
“MR” means “Model Rules,” including the “Comments.”

“Supp” means the Online Supplement (link on our course Webpage at humbach.com)
The second class, we will finish any remaining material in Reading # 1 and move to Reading # 2. Over the semester we will average about one “Reading” per 3-hour class. 
* * * * *

Digital books and the Open Book exam: It is currently expected that the final exam will be an “open book” exam that you will take on your laptop using the EXAM4 software system. In the past, students have found that the Exam4 software prevents access to books, notes and other materials on their computers during the exam. This means that students who want access to digital versions of books or other materials during the exam need to bring along a second device in addition to the laptop on which they take the exam. If you are thinking about buying digital versions of the books for this course, please be aware that this issue has existed and may still exist when you take the final in this course. Please see the Registrar’s Office for more information.
* * * * *

Reading # 1


Law Practice as a Profession

Judges vs. Lawmakers (p. 6)

1. Suppose a state Legislature becomes concerned about the number of marginally qualified lawyers who are handling guardianship matters, which have become a bit of a “political patronage tool” for the state’s elected judges. It wants to impose a requirement that, to be eligible to accept a guardianship appointment, a lawyer must first complete a minimum of 12 hours of training in a CLE program on the applicable legal rules and procedures. Would this be valid?

2. What is the American Bar Association? What is the legal effect of the ABA’s “Model Rules of Professional Conduct”? (8-9)

3. What are the ABA’s “Canons of Professional Ethics”? 

4. What is the ABA’s “Code of Professional Responsibility”? 

5. What was the “Kutak Commission”? 

6. Which of the ethics codes is used in New York?  (10)

7. Do the ethics codes have the status of “law”? Is the Code considered “law” in New York? (12)

8. What are the opinions issued by bar association’s ethics committees? Do they have legal effect? 

9. Legal ethics are essentially just a special application of “real” ethics, true or false? 

10. What does it mean (if anything) to say that the practice of law is a “profession” rather than a trade or business? Is there really any distinction between “professionals” and others who engage in socially “useful” activities for remuneration? 

11. Do you believe the practice of law should be a “self-regulating” profession? Should lawyers write the rules that regulate themselves? If lawyers should not regulate themselves, who should? Note down at least two reasons for your conclusion. 

Lawyer’s Creed of Professionalism (online supp, p. 5)
1. Look at item A.1. Everybody expects a lawyer to be loyal and committed to the client’s cause, but can you think of exceptions? 

When should a lawyer “inform on” the lawyer’s own client? 

2. In item A.2 what is meant by “my client’s lawful objectives”?  

• Suppose the client’s objective is to escape paying the damages he owes for the harm that he has unlawfully caused? Say, for example, Harvey Weinstein does not want to pay his accusers.

• Suppose the client’s objective is to avoid paying damages for breach of a contract that has become burdensome, “Get me out of this,” he says.

 • Suppose the client’s objective is to avoid losing her children in a divorce because she has been in a relationship will count against her with the court (e.g., with a known drug dealer). 

• Suppose the client’s objective is to wiggle out of the prison sentence that is prescribed by law for things he’s done.

Are any of these client objectives lawful objectives of the client?

Problem: Cory Randolph has been approached by a potential client, Relentless Collections, Inc. The company buys long-overdue consumer accounts, many of which are so old that they are nearing the statute of limitations. Relentless buys these accounts for only pennies on the dollar, so whatever it manages to collect is gravy. The problem is that the records of these ancient debts are often messy. The original creditors them often don’t have (or can’t find) the original promissory notes or other legally acceptable proof that the debts even exist. Nonetheless, Relentless has found that a certain percentage of debtors will give in to the telephone pressure and pay a “settlement” just to get the company off their backs. It’s a very lucrative business plan. 

Relentless wants Cory to bring formal lawsuits against debtors who hold out, even in cases where Relentless does not have evidence that will stand up in court. This is an effective strategy because, once the targeted consumers get court papers, many of them default or give in and “settle” out of court. The company collects money on the debt even though there’s no adequate evidence that it exists. If a consumer actually does hire a lawyer to mount a defense, the lawsuit is simply dropped. In fact, Relentless has discovered, this strategy works even after the statute of limitations has expired—most worried consumers are ignorant of their rights and they default or give in and pay a “settlement” without hiring a lawyer. Is there any ethical reason why Cory should not accept the retainer?

a) Is it a “lawful” objective to collect money on a debt, or try to, when you don’t personally know that the debt really exists and you don’t have legally sufficient evidence to show it exists? 

b) Is it a “lawful” objective to collect on a debt, or try to, when you know that there there’s no longer a legal duty to pay because the Statute of Limitations has run? Is there an ethical obligation to inform the unrepresented debtors that the statute has run?

3. What purpose does item B.11 serve? Suppose you see a need to make a very reasonable and fair change in a document, one that is very important to your client’s interests, but the other side is being generally unreasonable, and will no doubt object and try to get a concession in return. Wouldn’t loyalty to your client’s cause require that you submit the changes without comment?

4. What does C.9 mean? Does it mean that, if you know your client is liable, you should just confess judgment? 

5. In item C. 11, what does it mean to be candid with the court “at all times”? Are lawyers supposed to “spill the beans” on their clients if the court is laboring under a misunderstanding that works to the client’s advantage?

Nix v. Whiteside (253):
1. What was the constitutional provision that Whiteside was attempting to invoke to overturn his conviction in this case? 

2. What testimony did Whiteside want to give? How would it have helped him? 

3. What did counsel say he would do if Whiteside gave this testimony? 

4. Does a criminal defendant have a due process right to testify in his own behalf? 

5. According to the Strickland case, what are the two “elements” required in order to establish a claim of deprivation of effective right to counsel? 

6. Why does the court “indulge strong a presumption” that counsel was effective? 

7. What ethical rule might the lawyer arguably have to violate if he were to report Whiteside’s perjury to the court?

8. In any case, are the ethical rules controlling in determining whether a lawyer is providing the client with effective assistance? 

9. According to the Court, do the Model Code and Model Rules “authorize” or “require” a lawyer to disclose (prospective) client perjury? 

10. What is the attorney’s “first duty” when faced with a proposal for client perjury? 

11. In any event, did the lawyer in Whiteside violate the ethical rules by threatening to disclose?

12. Didn’t the Supreme Court in fact force Whiteside to make a choice between having an effective (i.e., fully informed) counsel and having a right to testify freely? 

13. Was most of the “ethics” discussion in Whiteside just dicta? 

14. Are the concurring opinions a bit overdrawn in their concern that counsel very often may not really know, as a practical matter, whether a given story would be perjury or not?

15. Do the ethical rules allow a lawyer to assist a guilty client (who confidentially admits guilt) to plead “not guilty”? What’s the difference between that and assisting a client to commit perjury? 

Maxwell’s Silver Handle .38 (298)

1. Do you think Calvin’s defense lawyer, Otto, should be ethically allowed to call Porkie and Juvie to testify as to what Maxwell said and did? Do you think he should be ethically allowed not to call them as witnesses?

2. Do you think Calvin’s defense lawyer should be ethically allowed to argue that Maxwell was the initial aggressor? Is it possible for him to do this without telling a lie?

3. Can Calvin’s defense lawyer flatly assert to the jury that Maxwell was the initial aggressor?

McElhaney, Putting on a Good Face (supp)

1. What kind of case did this essay involve? Briefly describe the plaintiff (with emphasis on facts about the plaintiff that are likely to make it harder to defend the employer-defendant). 

2. What is the “first lesson” according to Angus?

3. True or false: If you present evidence for your side that satisfies the law, you will win the case.

4. True or false: Using legalistic language tends to make a favorable impression on the jury.

5. What, according to Angus, is the “real law” of employment cases (or, for that matter, just about any case)?

6. What does Angus mean when he says “put the ‘focus of judgment’ on the other side.”

7. How did Angus deal with the problem that the plaintiff seemed a lot easier for the jury to sympathize with than his own client? 

8. What do you think of Angus’ approach to the advocacy of this case? Do you think his approach is one that helps the law to reach just outcomes? Does that matter to you? 

9. How would you apply Angus’ approach if you were representing the defendant in Nix v. Whiteside? Is his approach more “honest” or “fair” than using testimony suspected of being a lie? How so?
Weiss, Backlash Follows Lawyer's Celebratory Comments (supp)

1. Did the defense lawyer behave improperly in trying to win this case?
2. The article said that online commentators were “mostly critical.” Do you think they were critical because the defense lawyer deliberately tried to win a case when justice was on the other side? Or do you think they were critical because he made the legal profession (and legal system) look bad by bragging that such things happen and are permitted? 
3. The article mentions that there will be an appeal. Do you think the defense lawyer’s comments after the verdict might have an effect on the appellate judges? If you were the lawyer’s client, would you have been happy that he made these comments?
Lawyers as Peacemakers?

It has been said that lawyers should be peacemakers, by working to achieve the “just” resolution of conflicting claims and interests. Is that a part of “professionalism”?

Most lawyers see the lawyer’s particular role is to serve as a single-mindedly loyal and zealous advocate for his or her client, thinking of nothing but the client’s interests and desires, limited only by the applicable constraints and strictures of the law. Are these two visions of the lawyer’s role reconcilable or consistent?? Which of these views better describes the lawyer’s proper role??

Purposes of Discipline (467 et seq.):

1. What do the ABA Standards for Imposing Lawyer Standards state to be the “purpose” of lawyer discipline proceedings?

2. What is the basic difference between discipline and malpractice as remedies for professional failure? 

3. Is restitution or damages to the injured party a normal disciplinary remedy?

Sanctions (468):

1. What are some of the main sanctions imposed in disciplinary proceedings?

Disciplinary Systems (469):

Who has the burden of proof in a disciplinary proceeding, and what is the standard of proof that is required? 

Model Rule 1.15 (Safekeeping Property)

1. What is the most basic rule when lawyers receive possession of the money of client or third persons? See MR 1.15(a)

In re Wahrhaftig (471):

1. How did it come about that Wahrhaftig got caught in his violation of the ethical rules?

2. What precisely was Wahrhaftig doing that was objectionable? Was anybody being hurt by his activities? 

3. When Wahrhaftig paid money to himself out of escrow funds held for others, did he do anything in particular to conceal the paper trail of what he was doing, or did he openly write checks to himself, etc.? Were the amounts involved relatively small or relatively substantial?

 4. Why does the court treat us to the sob-story stuff towards the bottom of p. 471? Do you find it relevant? Why doesn’t the court just say “respondent took the ‘advance’ fees in order to use them for personal expenditures”?? Every embezzler has “reasons”; why do we care about Wahrhaftig’s reasons??

5. Even though no one apparently lost any money due to Wahrhaftig’s violations, wasn’t he nevertheless acting with a negligent or even a reckless disregard for the rights and interests of others—his own clients?

6. What is the best description of how Wahrhaftig viewed his conduct—a serious violation of an important moral standard? A technical violation of an essentially technical regulation? A technical violation of an important moral standard? 

7. As long as Wahrhaftig never intended to permanently misappropriate the funds, but only to borrow them, some might say his case is less serious—legally distinguishable from the case of a lawyer who simply drains his client’s money away and tries to disappear with it. Did the court agree?

8. How about the disciplinary Board’s distinction between “premature withdrawal” of funds that Wahrhaftig would eventually be entitled to and “knowing misappropriation.” Did the Court agree with that distinction?

9. According to the Wilson case (described in Wahrhaftig), what are the elements of “knowing misappropriation” of client funds, sufficient to justify the discipline of disbarment?

10. Was the Wahrhaftig decision exceptional in its harshness? Aren’t most jurisdictions more forgiving when a lawyer succumbs to the temptation to “borrow” from the escrows? (472-73)

11. Reepoe has an active collections practice. Checks constantly come in for payments by debtors, legal fees from clients, advances for court costs, etc. As Reepoe opens the mail each day he stacks the checks on piles, one for checks belonging to clients (to go in his attorney trust account), one for checks that belong to him personally (that go into his attorney office account), one for court cost advances (for his litigation costs account), and so on. Sometimes, though, when he’s pressed for time the incoming checks don’t get immediately processed for deposit and the piles get a little bit mixed up. Recently, a substantial debt-payment check for money owed to one of his clients got mistakenly deposited in Reepoe’s personal office account, which used the next day to pre-pay a ski vacation in Aspen. Is Reepoe subject to disbarment under Wahrhaftig? (see note following Wahrhaftig and Model Rule 1.15)   

{End of Reading # 1}
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