
Reading # 16

Introduction to Leasehold Estates

{Introduction} (p. 222):

1. What are the currently recognized common-law leasehold tenancies?

2. What is the defining characteristic (in terms of duration) of the “estate for years”?

3. Can an estate for years last less than a full year?

4. What is the defining characteristic (in terms of duration) of a “periodic tenancy”?

5. What do the parties have to do, if anything, to keep a periodic tenancy going?

6. What sort of explicit agreement do the parties have to make in order to make a periodic tenancy commence?

7. If a person takes possession of another person’s land, with permission, but no other understanding as to the terms or duration, what kind of tenancy, if any, would result? 

Sigsbee Holding Corp. v. Canavan (Property WebPage)

1. What did the tenant do that caused the landlord to seek eviction?

2. What does the court mean by the “demised premises” in the second paragraph?

3. What does the lease give the tenant the right to do on the premises? 

4. When it comes to rights to use the premises. Is there a big difference between the rights of a tenant under a lease and an outright (fee simple) owner? What does the court say is the “well settled rule.”

5. Did the court permit the landlord to evict the tenant?

Teitelbaum v. Direct Realty – 227

1. Why was plaintiff suing the defendant for damages?
2. Why didn't defendant deliver possession of the premises to plaintiff when they were supposed to?
3. What efforts did defendant make to remove the prior tenants?
4. If a landlord leases premises to a tenant, and the premises are in the hands of a trespasser on the beginning date of the lease, does the landlord have a duty to remove the trespasser?
5. Is this the rule everywhere?
6. What was the court's rationale for putting the burden on the tenant to get rid of the trespasser?
7. Were you surprised by the outcome in this case? What does it tell you about the nature of a tenant’s property rights under a lease?
28 Mott Street Co. v. Summit Import Co. (supp. 33)

1. Did the landlord and the tenant agree about the intended duration of the tenancy? (33)

2. What kind of arrangement did the parties have, then, at the time the tenant first entered into possession? (34L)

3. What kind of tenancy was originally created by the parties’ conduct? (34L)

4. What kind of tenancy was the tenant’s tenancy “converted” into? (34L)

5. How was the tenancy converted? By express agreement, or by some other method? Based on what facts or occurrences was it “converted”? (34L)

6. What determined whether the periodic tenancy was month-to-month or year-to-year, the period according to which rent was paid? According to which period was the rent reserved, the month or the year? (34L)  What’s the difference?

7. How much notice was required to terminate the tenant’s year-to-year tenancy? (34R)

8. Starting on p. 34, right column, is the opinion in the second holdover proceeding that the landlord brought in an effort to remove the tenant. What was the issue in this new proceeding?

9. Had the tenant received any previous notice that the landlord wanted it to leave? (35)

10. Do courts take a flexible approach to the requirements for summary proceedings, with a view to doing whatever justice requires according the to facts? (35R)

11. What are the common-law requirements for notices to terminate periodic tenancies? (36)

12. What was wrong with the landlord’s notices to terminate? (36L)

13. There were multiple notices here. Didn’t each subsequent notice reinforce the preceding ones? (36R)

14. But seriously, didn’t the tenant know full well that the landlord wanted him out? (37)

15. Does the rule work the same both ways? Suppose a tenant just abandons possession; is the landlord allowed to keep collecting rent until a proper notice from the tenant is effective? (36-37)

Reading # 17

Landlord & Tenant (The “Dual” Relationship: Lease Assignments)

The Common-Law Conception of Leasing (TWEN):

1. Have lease transactions been traditionally regarded as being primarily contracts or conveyances of property interests? (1214)

2. What has prompted a rethinking of whether leases are primarily contracts or conveyances? 

3. What is the fundamentally unique characteristic of the legal relationships between landlords and tenants? (1217)

4. What does “privity” refer to? What are the two privities that compose the legal relationships between landlords and tenants? What are these two privities, respectively, founded on? (1217)

5. What is it about the transaction of making a lease that causes the landlord and tenant to come into privity of contract with one another? (1217)

6. What causes the landlord and tenant to come into privity of estate with one another? (1218)

7. In what sense are the privity-of-estate rights and duties more in the nature of “tort” rights and duties? (1218-19)

8. What are the two most important rights and duties arising out of privity of estate? (1219)

9. How does the “dual relationship” come to be? (1220)

10. What is the most basic exchange that occurs in a landlord tenant relationship? (1223)

11. Under the conveyance theory, what is the basis for enforcing the tenant’s right to possess the premises during the term of the lease? (1224)

12. According to the conveyance-theory view, what is the main difference between the ownership interest of the leasehold tenant and the ownership interest of an ordinary “owner” of real estate? (1225)

13. Under the conveyance theory, what is the basis for enforcing the landlord’s right to receive rent for the premises, even if the tenant never made a promise to pay rent? (pp. 1226-27)

14. What does a “reservation” of rent mean--what does it mean to say that the landlord “reserves” a rent of such-and-such an amount per month, or whatever? Specifically, why do lawyers use the word “reserve”?  (1227)

15. Under the common law rules, does the landlord have a right to evict a tenant after the tenant fails to pay the rent when due? (1229)

16. Under the common law rules, does the tenant have a right to stop paying rent after being evicted by the landlord? How about if the tenant is evicted by a person with a “paramount” title? (1231)

17. Under the common law rules, does the tenant have a right to stop paying rent after being evicted if the eviction is by third parties who have no relation to the title or the landlord? How about if the premises otherwise become not usable by the tenant? (1232)

Vallely Investments v. Bancamerica:

Summary of facts: A landowner (Vallely) leased a parcel of land to a developer.  The developer was the first of a long series of tenants. The developer then sold (i.e., assigned) all his rights under to the lease to an assignee. As a result of this “assignment,” the assignee replaced the developer as the “tenant” under the lease. Then the initial assignee re-assigned the lease to somebody else and then, through a series of further re-assignments, the lease (i.e., the tenant’s rights) ended up being owned by Balboa. Then Balboa assigned its rights to BACC, after that, BACC re-assigned the lease to Edgewater. As a result of this, Edgewater is the tenant under the lease. But Edgewater has failed to pay the rent as it comes due so the landlord (Vallely) is suing BACC (!) for the rent that Edgewater .is failing to pay. 

Question: Can BACC be held liable for the rent even though it is no longer is a tenant under the lease?

Important additional facts: The original lease document between Vallely and the developer said that the lease was freely assignable but that “the assignee was required to expressly accept and assume all of the terms and covenants of the lease.” Pursuant to this requirement, when BACC received its assignment of the lease from Balboa, the Assignment document provided that BACC “accepts the within assignment and, in addition, does hereby covenant and agree to faithfully observe, perform and fulfill all of the terms, covenants, conditions and obligations required to be observed, performed and fulfilled by the assignor as lessee” under the lease.”

1. Who was the landlord under the lease in this case?

2. Who was the original tenant (T1) under the lease?  

3. Who was the current tenant under the lease at this time this case was decided? 

4. How did the current tenant get to be a tenant under the lease? 

5. According to the court, is a lease a conveyance or a contract? 

6. What is the basis of the “privity of estate” obligations?

7. What is the basis of the “privity of contract” obligations?

8. When a lease is assigned, what effect does that have on privity of estate?

9. When a lease is assigned, what effect does that have on privity of contract?

10. When a lease is assigned, does the assignor remain liable to the landlord?

11. When a lease is re-assigned by an assignee, does the assignee remain liable to the landlord?

12. When the lease in this case was assigned from Balboa to BACC, did BACC expressly assume the obligations of the lease?  Was this “assumption of the lease” important?

13. How did BACC try to “wiggle out” of liability?

14. What obligations would BACC have had to the landlord if BACC had not “assumed” the lease? 

American Community Stores v. Newman:

1. What specific relief was the plaintiff ACS seeking in this case? 

2. What was ACS’s original plan, as tenant of the stores? 

3. Did the lease language permit assignment of the leases? Subletting? On what conditions, if any? 

4. How did the landlord’s representatives respond when they learned of ACS’s plan? 

5. What strategic action did the ACS side take when faced with the possibility of losing the premises because of the alleged assignments of the leases? 

6. On what ground did the landlords (“appellants”) argue that this strategic move was ineffective? 

7. Did the court agree with the landlord’s contention? Why or why not? 

8. True or false: Court generally look favorably on lease provisions against assignment or subletting? 

9. What is the generally accepted test for determining whether a transfer is an assignment or a sublease? 

10. On what ground did the landlord here contend that the so-called subleases were really assignments? 

11. What reversionary interests did ACS in fact retain? 

12. Could the sublessee, Nash-Finch, exercise the options to renew under the prime lease? What reason did the court give? 

Notes and questions (following American Community Stores):

1. Do most courts agree that retention of a right of entry by a transferor-tenant will be sufficient to make the transfer a sublease rather than an assignment? 

2. What is the rationale behind the majority rule on whether a right of entry suffices to make the transfer a sublease?

3. Are the majority of courts willing to look at the parties’ actual intent as an important factor in deciding whether a transfer is an assignment rather than a sublease?

4. Read note 3 very carefully. What’s the difference between an assignment and a sublease? 

Julian v. Christopher:
1. What restriction, if any, did the lease in this case impose on assignment or subletting by the tenant? 

2. When the tenants in this case asked permission to sublease, what was the landlord’s response to their request for permission? 

3. Under the traditional rule, when a lease allows subleasing or assignment only with the landlord’s consent, can the landlord withhold consent unreasonably and thereby prevent the assignment or subleasing that the tenant desires? 

4. Has there been any trend or tendency to modify these traditional rule? 

5. In general, if a lease says nothing about subleasing or assignment, is the tenant free to assign or sublet without the landlord’s consent? 

6. What is a “silent consent” clause specifically silent about? 

7. The court says that “courts ought not to imply a right to act arbitrarily or capriciously.” Nobody can argue with that, but is that really what we’re talking about? Or are we talking, rather, about a right to decide about one’s own property without some judge substituting his or her ideas of “reasonable” for one’s own--or without having to take a chance on being able to justify one’s choices in court. (That bunch of ragamuffins to whom your tenant wants to sublease might seem to pose a real risk in your eyes, but they might remind the judge of his or her own children, still trying to find themselves.)

8. Interpretation of lawful private contracts should be a matter of intent, first and foremost, with “public policy” playing a secondary role--or so one might argue. Does the court offer a good “intent-based” interpretive reason for imposing a “reasonableness” qualification on the landlord’s right to withhold consent in cases like this one? 

9. The court mentions two reasons why the traditional interpretative presumption for “silent consent” clauses ought to be changed. What are they? 

10. What examples of factors does the court mention as “reasonable” grounds for a landlord to withhold consent? 

11. What kinds of factors would be inappropriate as reasons for withholding consent? 

12. What’s unreasonable about demanding an increased rent in exchange for consent?

13. Did the court decide to apply its new interpretation of “silent consent” clauses retroactively or only prospectively?  What do you think of it cafeteria-style approach to the great policy of “equal justice under law.” Do you agree with Justice Brennan that ditching nettlesome constraints like “equal justice” is okay in cases where their faithful observance would be inconvenient??

STOP after Problem 4

Reading # 18

Landlord Breaches: Tenant’s Rights; 

Tenant Breaches: Landlord’s Rights

—Landlord Breaches: Tenant’s Rights

Blackett v. Olanoff :

1. What is the general rule on what must happen in order for a tenant to have the defense of constructive eviction to an action brought by the landlord? 

2. Can a constructive eviction be founded on landlord conduct even if the landlord did not intend to violate the tenant’s rights?

3. What are some examples of landlord conduct that can serve as the basis of a defense of constructive eviction? 

4. Why do you suppose it was important for the court to find that the landlord had it within its power to control the noise in question??

5. Are landlords generally considered responsible when one tenant is causing annoyance to another? Is this a good rule? (see footnote 4)

Wesson v. Leone Enterprises:

1. What were the problems that the tenant was complaining of? 

2. What did the tenant do, allegedly, in reaction to those problems?

3. Who sued whom, and for what?

4. On what two grounds did the landlord contend there was no constructive eviction? 

5. Is it necessary for a constructive eviction that the landlord intend to violate the tenant’s rights?

6. Does any act by landlord that causes disruption to the tenant constitute a basis for asserting a constructive eviction?

7. At common law were lease covenants considered dependant or independent?  What difference does it make?

8. What was the assumption on which the common-law “independence of covenants” doctrine was based? 

9. Under the “independence of covenants” doctrine would the tenant be relieved of the obligation to pay rent if the landlord made an express promise to maintain the premises and then breached? 

10. Did the common-law “independence of covenants” doctrine historically apply to residential leases as well as to commercial leases?  How about at the time of this case?

11. Under the Restatement rule of “mutually dependant covenants,” what kind of or how much of a breach does the landlord have to commit in order for the tenant’s obligation to be affected? 

12. What is the tenant entitled to do about the rent if the landlord does commit a breach of the requisite quality and magnitude?  

13. May the tenant, in the preceding question, remain in possession and withhold rent? 

14. What, then, is the apparent difference between the Restatement/Massachusetts doctrine of “mutually dependant covenants” and the traditional doctrine of constructive eviction? 

15. Did the court find that the tenant was entitled to terminate the lease in this case? 

Notes and Questions (following Wesson):

1. What interest or concerns of the tenant are protected by the implied covenant of quiet enjoyment? What acts by the landlord constitute a breach of this covenant?

2. What does it mean in Note 2, quotation from the Restatement (Second) of Property, that conduct by others on property of the landlord is attributable to the landlord if the “conduct could be legally controlled by him”?  If the landlord could have forbidden the others’ conduct by a provision in their lease, but the landlord did not, is that a situation in which the “conduct could be legally controlled by him”?  In other words, does the landlord refrain at his peril from “legislating” restrictive rules for his tenants? Do you think the landlord should be generally responsible when tenants are disturbed by other tenants so long as the landlord “could have” prevented the disturbance?

3. It has often been said that “covenants in leases are independent,” while promises in ordinary contracts are “dependant.” Remember the law of “material breach’ in Contracts? Does the law of material breach support the notion that promises in ordinary contracts are fully dependent? Or does the rule that contract promises are “dependent” apply only to promises whose breach would be a “material breach”? See Restatement of Contract § 237 in your Supplement.  What if the aggrieved party to a contract decides to accept or retain the defective performance? See Restatement of Contract § 246 in your Supplement.  

Stop reading this segment at the end of note 4. 

Manhattan Mansion v. Moe’s Pizza (supp.):

1. What is the basic issue in this case? (39R)

2. Why didn’t the tenant just rely on the implied warranty of habitability as a defense to this summary proceeding by the landlord ? (40L) 

3. Can actual eviction serve as a basis for suspending the rent obligation even when the eviction is only partial? (40L)

4. What kinds of things have been recognized as grounds for abandonment in a constructive eviction. (40R)

5. Has the historically recognized rule been that a partial abandonment can serve as the basis for a constructive eviction defense? 

6. So how was there a “partial” constructive eviction here--which “part” of the premises did the tenant abandon? Or did the court find an “abandonment” in a different way? (41L)

7. So which of the months was the tenant liable to pay rent for? For which of the months was the tenant excused from paying rent?

Javins v. First National Realty :

1. Who originally brought this action (landlord or tenant), and what legal remedy was being sought? 

2. What did the tenant assert as a defense? 

3. According to the court, what is the traditional assumption—that a lease is a conveyance or a contract? Did the court consider this to be a reasonable assumption when applied to modern residential leases? 

4. What does a modern apartment dweller seek in making a lease that is different from what was (or is) sought in rural, agrarian societies or in commercial lease settings? 

5. Why have the courts “been gradually introducing more modern precepts of contract law in interpreting leases”? 

6. According to the court, should leases now be interpreted and construed as a special type of contract? 

7. According to the court, is caveat emptor (“buyer beware”) now the general rule which applies to contracts for ordinary goods and services, or have courts adopted a different approach “to protect the legitimate expectations of the buyer”?

8. Under the “old common law rule” what responsibility do lessors have to make needed repairs in the apartments they rent?  What does the court say about the viability of this rule? 

9. The court gives three reasons why the modern common law should recognize that landlords have an obligation to keep their premises in habitable condition. What are they? 

10. What are some of the specific ways in which modern residential leases and tenants differ from the leases and tenants of yesteryear? 

11. On what basis did the court conclude that the local Housing Regulations should be read into the lease as obligations of the landlord to the tenant? 

12. The court says: “Under contract principles, the tenant’s obligation to pay rent is dependent upon the landlord’s performance of his obligations, including his warranty to maintain the premises in habitable condition.” What does it mean by “dependent”?

13. Can the landlord avoid the implied warranty of habitability by simply putting a clause in the lease that states the tenant “hereby” waives the warranty? (See footnote 56). If the warranty can’t be waived or modified by agreement, is it really a contract? (Doesn’t “contract” mean a legally enforceable agreement?)

Restatement (Second) of Contracts § 237 (in handout):

1. When a person has promised to do something under a contract, does he or she still have to do it even if the other party has committed a material breach?

2. If leases were treated as “ordinary contracts,” would the tenant have a right to stop paying rent after being wrongfully evicted by the landlord? Is the answer to this question the same as the traditional common-law rule of landlord-tenant law that we saw earlier, in “The Common-Law Conception of Leasing” article?

3. If leases were treated as “ordinary contracts” would the landlord have a right to evict the tenant after the tenant fails to pay the rent when due (under this Restatement rule)? Is the answer to this question the same as the traditional common-law rule of landlord-tenant law that we saw earlier, in “The Common-Law Conception of Leasing” article?

Restatement (Second) of Contracts § 246 (in handout):

1. Look at subsection (1) of this Restatement section. If leases were treated as “ordinary contracts” would the tenant have a right to stop paying rent after the landlord commits a serious breach that makes the premises untenantable?

2. According to subsection (1), would “ordinary contract law” allow the tenant to respond to a serious landlord breach by suspending rent even while retaining the premises (i.e., retaining the landlord’s performance)?

3. Is there, then, any real difference between traditional “conveyance” theory (and its concept of constructive eviction) and “ordinary contract law,” as the Javins court insisted that there was??

—Tenant Breaches: Landlord’s Rights

Holy Properties Limited v. Kenneth Cole Productions (supp.):

1. What was the landlord suing to recover in this case? 

2. What was the defense asserted by the tenant?

3. Does a landlord normally have an obligation to take steps to mitigate damages in order to recover arrearages of rent?

4. What’s the reason for the rule with respect to landlords--why are leases regarded as different from “executory contracts”?

5. What are the landlord’s options when a tenant abandons possession of the premises prior to the expiration of a lease?

6. What’s a “surrender”? (If you don’t know. look it up)

7. When a tenant unlawfully abandons possession without cause:

a. What’s the advantage to the landlord of entering and reletting for its own account?

b. What’s the disadvantage to the landlord of doing nothing, relying on the rule that the landlord is not obliged to try and mitigate??

c. What’s the disadvantage to the landlord of notifying the tenant and then entering and reletting for the tenant’s benefit?

8. Do most courts follow the rule of this case, allowing landlords that “do nothing” to collect the full rent from a tenant who has abandoned? 

9. Why did the court decline to follow the rule which is becoming the American majority rule?

10. Why didn’t the landlord’s commencement of summary proceedings terminate the lease and the tenant’s obligations for rent under it?

{end}

Reading # 16-18—Su25
4.
April 5, 2025

