Reading # 19

Concurrent Ownership

{Introduction} (p. 445):

1. What are the four ways to divide property ownership so that the rights to possession are “concurrent”? 

2. Name some circumstances in which people might become tenants in common. 

3. What is a good way for people buying property together to avoid getting embroiled in later disputes about the management or disposition of their commonly owned property?

4. If a person owns a piece of land as “tenant in common” with another person, can he sell his own interest in the land without involving his co-owner?

5. If a person owns a piece of land as “joint tenant” with another person, can he sell his own interest in the land without consulting his co-owner? 

Problems with Sharing Possession:

1. If two cotenants own a house together, do they both have a right to possess the whole thing, or do they each have a right to specific portions or areas (such as rooms of their own)? 

2. Which of the cotenants is legally “in charge”? Which is responsible for necessary maintenance expenditures?

3. What is an action for “partition”? 

4. Are cotenants allowed to make permanent improvements to the property (such as adding a new building)? Are the others required to contribute to the cost of such improvements? 

Martin v. Martin

1. Who were the owners of the property in question, and exactly what were their respective legal interests? 

2. What was the issue presented? 

3. What is the “primary characteristic” of a tenancy in common?

4. What does “unity of possession” mean, in terms of who has the right to possess what?

5. Suppose one of the cotenants receives rental income from outside lessees who rent the property.  Does the other cotenant have a right to any of that outside rental income? 

6. What is the majority rule on the question of whether a cotenant is liable to pay rent to his/her other cotenants? 

7. What’s an “ouster”? Was there an ouster here?

8. What’s the “Statute of Anne” and what did it do? (See note 1).

What Constitutes an Ouster?

1. In the Estate of Hughes v. Patton  case, discussed in this note, what the the co-tenant do that the court held constituted and “ouster”

2. Is the borderline between outer and no-ouster always pretty clear?

3. What kinds of acts would constitute an “ouster”? Demanding that co-tenant leave? Changing locks? 

4. How about simply living alone on the property, manifesting neither an intent to share nor an intent to exclude, presumptively amount to an ouster?

5. What is a major legal consequences the follows when the tenant in possession commits an ouster? Can you think of anything else?

Delfino v. Wealencis

1. Who owned the land in question and in what proportions?

2. Why did the DelFino’s sue Vealencis? What were they seeking?

3. What relief did the Trial Court grant?

4. What was the main question in the case”?

5. What were the current uses of the property?

6. What were DelFino’s intentions with respect to the property?

7. Which do courts generally favor, a partition “in kind” (phsycial) or a partition by sale?

8. Why di courts disfavor sale partition?

9. What was the trial court’s great concern that led it order a sale partition?

10.  What was the appellate court’s great concern that led it order a partition in kind instead of a sale partition?

11. What was really going on here? Obviously, Vealencis did not want a sale partition. How about the DelFinos? How would a judicial sale of the land in partition be any help to them if their intentions were to build a residential development on the land?

12. What is “owelty”?  (see note 4 following case)

{Joint Tenancy} (p. 459):

1. Explain how a joint tenancy can serve as a will substitute.

2. What are two drawbacks of using a joint tenancy as a will substitute? 

3. What are the “four unities”? 

Downing v. Downing:

1. Who were the owners of the farm in question, and how did they come to own it?

2. What did the master conclude after the evidentiary hearing? Why?

3.  Suppose there is a conveyance to two or more people, but the deed does not specify what kind of concurrent estate they are to receive. What were they presumed to have received under the common law rule? 

4. Did this original common law presumption still apply in this case? 

5. What did the legislation require deeds to say in order to create a joint tenancy? 

6. Didn’t this deed seem to meet the requirement for a joint tenancy? What was Bonnie’s argument?

7. Which of the concurrent estates was specified in the deed in the McManus case (described on Downing case)? Which of the concurrent estates did the parties get? 

8. Why didn’t it prevent (or destroy) the joint tenancy that Myers had been farming the land and continued to do so?

9. Can there still be “unity of possession” even though one of the joint tenants takes, by mutual consent, the sole occupancy or all the income from the property? 

10. Would a mortgage of the property by one of the joint tenants destroy the joint tenancy (and the right of survivorship)? Why didn’t the mortgage in this case have that effect?

Study questions (following Downing v. Downing):

To confirm what you should by now understand about joint tenancies, you should be able to answer the following:

1. A & B are tenants in common. B dies. Who would then own the land, and in what estates?

2. A & B are joint tenants. B dies. Who would then own the land, and in what estates?

3. A & B are joint tenants. A conveys her interest to X. Who now owns the land, and in what estates?

4. After the conveyance in the previous question, suppose B dies. Who then would own the land, and in what estates?

5. A, B and C are joint tenants. A conveys her interest to X.  Who now owns the land, and in what estates?

6. A, B and C are joint tenants. A conveys her interest to C.  Who now owns the land, and in what estates?

7. A, B and C are joint tenants. A conveys her interest to C.  Suppose C then dies. Who now owns the land, and in what estates?

8. A, B and C are joint tenants. A conveys her interest to C.  Suppose B then dies. Who now owns the land, and in what estates?

People v. Nogarr

1. What is a mortgage? What purpose does it serve? (If you don’t know, look it up—at least Google it). 

2. In a mortgage transaction, which party is the mortgagor? Which is the mortgagee? Which party “gives the mortgage,” the mortgagor or the mortgagee?

3. What is a “lien”? What does it mean to say “a mortgage is a lien on” a certain piece of property? What did the court mean when it said the mortgage in this case “was but a lien … upon Clavert’s interest”? 

4. In this case, why didn’t the mortgage by one of the two joint tenants (Calvert) have the effect of severing the joint tenancy? .

On p. 466, stop after note 2.

Hoag v. Hoag (Supp.):

1. Why was the petition for partition denied?

2. According to the express wording of the deed, which estate were the parties apparently to receive? 

3. Which estate did the court decide the parties actually did receive?
Prario v. Novo (Supp.):

1. Who were the grantees under the deed, and what were their relationships?

2. What are the two possible ways of interpreting a conveyance to two married couples?

3. What did the court decide was the correct interpretation here, and on what basis?

4. How was it legally relevant that the plaintiff (father) did not live in the house and the defendants (daughter and son-in-law) did?

Sawada v. Endo (356):

1. In “aid of” what did the Sawadas bring this civil action, and what was the specific relief that they were requesting?

2. On what ground did the Sawadas seek this relief?

3. What was defendant Endo’s evident purpose in making the conveyance to his sons? 

4. What did the court say was the “determinative question” in the case?

5. In a tenancy by the entirety, who has possession, “profits” and right to convey at common law (the so-called “Group I” states)?

6. Suppose, in a Group I state, the husband conveyed property held by the entirety to Smith, and then the husband died, survived by his wife. Who would be entitled to the property, Smith or the surviving wife? 

7. In a so-called “Group II” state, can property held by the entirety by levied upon to satisfy the separate debts of one of the two spouses?

8. Suppose, in New York (a Group II state), the husband’s share of the property held by the entirety is levied upon to satisfy a separate debt of the husband to Smith, and then the husband dies, survived by his wife. Who would be entitled to the property, Smith or the surviving wife? 

9. In a so-called “Group III” state, what happens if one of the spouses tries to convey his or her separate interest in a tenancy by the entirety? Can it be levied upon for the separate debts of one of the two spouses?

10. Which of these rules was selected by the Supreme Court of Hawaii in this case?

11. According to this court, how is a tenancy by the entirety fundamentally different from a joint tenancy—and how does this difference affect the possibilities of separate conveyances?

12. On what ground does the court say that it is not unfair to creditors to treat the tenancy by the entirety as it is treated in the “Group III” states (followed by the court)? (586). Do you agree? Does this explanation apply to the Sawadas?

Kolb v. Anisis (Supp.):
1. How did defendant acquire Hedy Kolb’s interest in the subject premises?

2. How long after defendant acquired Hedy Kolb’s interest did this action commence?

3. Who was in possession of the premises after defendant acquired Hedy Kolb’s interest?

4. Who was entitled to have possession of and receive rents from the premises during this intervening period after defendant acquired Hedy Kolb’s interest? 

5. On what basis did Hedy and her husband claim to have a title “free and clear of any claim by defendant”?

6. On what ground did defendant contend that “plaintiffs continued possession of the premises could not be adverse” to him?

7. Did the appellate court accept this reasoning?

8. What estate did defendant have after he acquired Hedy Kolb’s interest in the premises?

9. Could defendant’s interest be extinguished by adverse possession? Was it? Why?

Marital Property 

Skim this material, but note in particular:

1. What is the fundamental difference between “common law” state and “community property” states when it comes to marital property?

2. What is dower?

3. What is curtesy?

4. Are dower and curtesy commonly encountered today? What has taken there place?

{end}
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