Easements


• incorporeal interest


• not a right to possess, but to make specific uses



• easement of way



• easement for pipes, cables or other conduits



• hunting rights, fishing rights, etc. 

• profits à prendre


• (rents)

• Appurtenant

  • Servient tenement

  • Dominant tenement

     (appurtenance=subsidiary right in dom. tenement)

• Easements in gross (personal right of E-owner)

Kinds of easements:


• affirmative


• negative


  • light and air


  • view

Licenses distinguished


• revocability
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Creation of Easements:

By deed:

• express language in deed



• express grant



• express reservation


• implication in a deed

 

• implied grant

 

• implied reservation

Other than by deed:


• estoppel


• prescription

• easements in invitum

(disproportionate hardship)
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Mund v. English
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Executed Parol License

(= easement by estoppel)

Henry v  Dalton:

[image: image9.png]AomybBiH udaisam






Easements by Implication (in a deed):


• based on prior use


• by reference to subdivision map


• by necessity

• Based on Prior Use:


• prior use (= quasi-easement)


• apparent & continuous

• necessary



• reasonably necessary (implied grant)



• strictly necessary (implied reservation)

• By reference to subdivision map


• when deed describes property conveyed "by


  referring to a subdivision map that shows

  streets"


• only the "most direct route"

• By Necessity:


• proof of severance


• absolute necessity at severence


• no interruption of necessity

Easements in invitum
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Simplified
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Easements by Prescription:


• "adverse" actual user


• continuous & uninterrupted


• under claim of right (not subordinate)


• w/ "knowledge & acquiescence" of serv. O


• "exclusive"
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Scope of easements:


• kinds of uses/activities allowed


• location and extent


• identity of dominant tenement

Anything outside scope of easement  = trespass.
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Brown v. Voss:
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Covenants & Equitable Servitudes
Incorporeal Interests in Land:


• Easements


• Real Covenants


• Equitable Servitudes

Personal Covenants


• What's a Covenant?


• Privity of Contract


• Personal Covenants

Real Covenants


• Intention


• "Touches and Concerns"


• Privity of Estate



•Vertical Privity (successive)



•Horizontal Privity (simultaneous)

Real Covenants


• Intention


  e.g., “binding upon and inures to benefit of...”

• “Touches and Concerns”


• “physical effect” test

(“directly affects the uses and


substantially affects the value”


• "economic" or "practical" approach

(“affects the legal R-ships
     —advantages and disadv of Oship

        as owners of partic parcels land”)

• Privity of Estate



•Horizontal Privity (simultaneous)



•Vertical Privity (successive)





(Malley v. Hanna)

 Orange and Rockland v. Philwold
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Comparison of Real Covenants & Eq. Servitudes 

Real Covenants 


• Intention


• “Touches and Concerns”

• Privity of Estate

Equitable Servitudes 


• Notice


• Actual



• Constructive


• Record

• "Direct chain of title rule"


• Obsolescence
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Westmoreland V. West Cutter


• Source of restriction


• Privity problem


• Community association exception (why?)



• disparity of economic power



• convenient instrument



• appropriate representative



    (substantial identification)


• Four factors (for standing):



• adversary capacity



• fairly representative



• (adverse) effect of group represented



• participating membership available
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